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[1] Following a nine day defamation trial, I entered judgment in favour of 

Mr Young against the publisher, Mr Xiao.1  Mr Xiao has appealed the finding of 

liability and damages award.  He now applies for a stay of execution in respect of that 

award.  He argues that enforcement before resolution of the appeal will cause him 

irreparable harm; the appeal has good prospects of success; and enforcement of the 

judgment prior to the outcome of the appeal would cause him undue hardship 

outweighing any potential prejudice to Mr Young.   

[2] Mr Young argues that a stay should be refused.  As a fall-back, he argues that 

if the Court is minded to grant a stay it should be on terms as follows:  

(a) Mr Xiao pay the judgment amount into court or into an interest bearing 

stakeholder account; and 

(b) Mr Xiao pay all interest accrued on the judgment amount into court or 

into an interest bearing stakeholder account. 

[3] Mr Young further argues that any stay must be limited to the damages award 

and not include the costs awarded to him, such that Mr Xiao be required to pay the 

costs and disbursements fixed in my costs judgment as a further condition. 

Background 

[4] In the judgment under appeal, I found that Mr Xiao had defamed Mr Young in 

13 web-based posts intentionally directed at the Chinese speaking community.2  The 

pleaded defences of honest opinion, truth or responsible communication on a matter 

of public interest were roundly rejected.  Among other remedies, damages of $225,000 

were awarded against Mr Xiao.3  These general damages were informed by 

aggravating features of Mr Xiao’s conduct both prior to and during the trial. 

[5] Mr Xiao filed a notice of appeal on 19 January 2026.  The pleaded grounds of 

appeal appear to primarily rest on an intention to adduce further evidence on appeal.  

 
1  Young v Xiao [2025] NZHC 3697. 
2  At [424]. 
3  At [425]. 



 

 

The further evidence is an affidavit from a cultural expert,  Dr Leo Liau.  According 

to Mr Crossland, for Mr Young, no application for leave to adduce fresh evidence on 

appeal has been filed on behalf of Mr Xiao.  Dr Liau was not called at trial and his 

affidavit is not before the Court on this application.  However, based on Mr Xiao’s 

written submissions it appears that Dr Liau deposes: 

(a) Taiwanese and mainland Chinese have different views on the 

imputation of disloyalty, corruption and dishonesty. 

(b) This Court did not correctly translate and/or interpret the terms 

dishonesty, disloyalty and corruption in an appropriate context. 

(c) The Chinese words for “double-faced person” in one of Mr Xiao’s 

publications were not properly translated. 

(d) There were no Chinese words meaning “corruption” or similar in the 

publications sued on. 

[6] Mr Xiao further pleads: 

(a) The articles ought to have been understood against the background of 

the broader linguistic, cultural, political and societal background to 

understand the true meaning and effect on different sections of the 

audience or readers of the posts in context, which may have an effect 

on the judgment. 

(b) He suffered an injustice by not having an interpreter to assist him when 

he appeared at trial. 

(c) The award of $225,000 to Mr Young was in error. 

[7] On 15 May 2026, I issued a costs judgment in favour of Mr Young.4  Costs and 

disbursements of $254,191.89 were awarded.   

 
4  Young v Xiao [2026] NZHC 1318. 



 

 

[8] As at the time of hearing this application, no appeal against the costs award has 

been filed but, practically speaking, the costs judgment depends on the substantive 

judgment which is the subject of appeal. 

Legal principles – applications for stay pending appeal 

[9] Rule 12(2) of the Court of Appeal (Civil) Rules 2005 (the Rules) provides that 

an appeal of a decision does not operate as a stay of execution of that decision. 

[10] The jurisdiction to grant a stay under r 12(3) of the Rules is discretionary.  The 

Court must balance a successful party’s entitlement to the fruits of judgment against 

any need to preserve the appellant’s position if the appeal succeeds.5 

[11] Generally, the Court will only grant a stay in respect of money judgments on 

provision of security.6  The form and adequacy of security is a practical issue. 

[12] It is for the appellant to show why the ordinary consequences of judgment 

should not follow.7  

[13] It is well recognised that the relevant factors include:8 

(a) whether the appeal may be rendered nugatory by the lack of a stay;  

(b) the bona fides of the appeal;  

(c) whether there is any prejudice to the successful party or impact on third 

parties;  

(d) the apparent strength of the appeal;  

 
5  Keung v GBR Trustees Limited [2010] NZCA 396 at [11], citing Duncan v Osborne Buildings Ltd 

(1992) 6 PRNZ 85 (CA) at 87. 
6  Taylor v Asteron Life Ltd [2019] NZCA 683 at [25]; Keung v GBR Investment Ltd, above n 5, at 

[12]. 
7  Brook Valley Community Group Inc v Brook Waimarama Sanctuary Trust [2017] NZCA 377 at 

[10]. 
8  Keung v GBR Trustees Limited, above n 5, at [11], citing Dymocks Franchise Systems (NSW) Pty 

Ltd v Bilgola Enterprises Ltd (1999) 13 PRNZ 48 (HC) at [9]. 



 

 

(e) the public interest in the proceeding and novelty and importance of the 

questions involved; and  

(f) the overall balance of convenience. 

[14] The key question is whether Mr Xiao has discharged the onus of showing that 

any stay should be granted at all and, if so, on what conditions.9   

[15] Mr Xiao filed an affidavit in support of his application.  It is brief.  He deposes 

that his appeal raises serious and arguable issues and that if he were required to pay 

the general damages immediately he would suffer significant financial hardship.  He 

further deposes that recovery of any funds following a successful appeal would be 

uncertain or impractical.  He asserts that he is not in a financial position to pay the 

general damages such that payment would have serious consequences for his 

livelihood and financial stability, whereas Mr Young can be adequately compensated 

by interest should the appeal fail.  He further suggests that any appeal would be 

undermined by “premature enforcement” and that it would be substantially unjust for 

the stay not to be granted. 

[16] Ms Zheng, for Mr Xiao, submitted to the Court that the only matter genuinely 

in issue is the form and quantum of security.  Further, Mr Young already holds charging 

orders in respect of real property associated with Mr Xiao which provides substantial 

existing security and Mr Xiao offers further security over additional property in the 

Thames-Coromandel area.  The additional security would be supported by an 

undertaking not to further encumber or dispose of the secured properties pending the 

outcome of the appeal.   

[17] Mr Young made an affidavit opposing the application for stay.  His position is, 

in summary: 

(a) He would be able to repay any sum paid to him if Mr Xiao’s appeal 

succeeded. 

 
9  Court of Appeal (Civil) Rules 2005, r 12(4)(b).  This rule confirms an order may be subject to any 

condition the court appealed from thinks fit, including conditions relating to security for costs.  



 

 

(b) Payment of interest cannot answer a delay in payment by Mr Xiao 

because it does not address recovery risk, enforcement cost, further 

encumbrance risk or loss of enforcement leverage. 

Analysis 

[18] I begin with the issue of the grounds of appeal.  Save insofar as the question of 

quantum of damages is concerned, the material currently before this Court suggests 

that the arguments to be advanced on appeal depend on the introduction of new 

evidence.  It is of course entirely for the appeal court to determine whether the 

evidence meets the requisite threshold.  As noted, no application for leave to adduce 

further evidence has been filed.  There is no suggestion that the evidence could not 

have been adduced at trial, if relevant.  There may in addition be other obstacles to its 

production in that there is an orthodox principle that evidence as to the natural and 

ordinary meaning of an allegedly defamatory statement is not permitted to be 

adduced.10 

[19] Even on the most favourable reading of the grounds of appeal, the appeal does 

not appear to be strong.  One ground is that Mr Xiao did not have the benefit of an 

interpreter and overestimated his ability to give evidence without the benefit of 

interpretation.  This miscasts what transpired at trial.  An interpreter was present, but 

Mr Xiao elected not to use him.  I also note that Ms Zheng was under the impression 

that Mr Xiao was unrepresented at trial, when in fact he was ably represented by 

responsible and experienced counsel.  Finally, it appears that the new evidence seeks 

to challenge the translations of the publications.  The accuracy of the translations were 

well canvassed at trial and Mr Xiao did not challenge the matters he now raises.  The 

few disagreements about translation were largely resolved with the assistance of the 

interpreter present.  These few examples change the complexion of the pleaded 

grounds of appeal relating to liability. 

[20]  Mr Xiao’s affidavit makes sweeping assertions without supporting or cogent 

information.  In particular, he gives no adequate information in relation to the 

 
10  Richard Parkes and Godwin Busuttil (eds) Gatley on Libel and Slander (13th ed, Sweet & 

Maxwell, London, 2022) at [34.026], citing Charleston v News Group Newspapers [1995] 2 AC 

65 (HL) at 70. 



 

 

properties in respect of which Mr Young has charging orders.  There is no way of 

discerning whether the charging orders offer Mr Young any protection at all.11  There 

is no evidence as to Mr Xiao’s equity in the properties, the extent of other interests, 

the value of the properties or any other pertinent matter.  He provides no evidence of 

his income and expenditure, nor other assets and liabilities.  He implies that if the 

judgment is not stayed, then he will be forced into bankruptcy and will lose the ability 

to pursue the appeal.  This may or may not be the case.  The point is, there is no 

evidential basis from which to draw that conclusion.  Nor is there any sound basis to 

consider that the appeal is necessarily rendered nugatory for any other reasons if there 

is no stay.12 

[21] Relatedly, I note that two relevant events occurred shortly after issue of the 

judgment in December 2025.  First, Mr Xiao registered a mortgage to the ASB Bank 

on the title to two of his properties.  This is not explained in his evidence.  It was raised 

in Mr Young’s responsive affidavit but not addressed by Mr Xiao.  Secondly, after the 

issue of the judgment, Mr Xiao’s wife registered notices of claim of interest under 

s 42(2) of the Property (Relationships) Act 1976 in respect of the same two properties.  

Again, this is not explained in his evidence. 

[22] The absence of cogent evidence about the value of these properties means that 

Mr Xiao’s primary submission that there is sufficient protection for Mr Young does 

not pass muster. 

[23] It cannot fairly be said that Mr Xiao has pursued his appeal diligently.  In fact, 

the appeal was deemed abandoned by his failure to file a case on appeal within the 

requisite timeframe.  He subsequently applied for reinstatement of his appeal.  

Mr Crossland responsibly acknowledged that reinstatement precludes any 

jurisdictional argument about the basis for a stay and that this application should 

proceed on the basis that the appeal would be reinstated.  However, it also tells against 

counsel’s submission that Mr Xiao has progressed the appeal without delay. 

 
11  A charging order is not an interest in land but operates only as a “stop order”: Re Gate (1996) 9 

PRNZ 568; Brdjanovic v Ellis Hardie Syminton Ltd [1974] 2 NZLR 542.  A charging order is also 

time limited: High Court Rules 2016, r 17.52.  
12  The fact that an appeal may be rendered nugatory without a stay is not in itself a basis for granting 

a stay: Brook Valley Community Group Incorporated v The Brook Waimarama Sanctuary Trust, 

above n 7, at [21]. 



 

 

[24] Also relevant to the discretionary exercise is that Mr Xiao did not comply with 

the non-monetary aspects of the judgment for some time.  His failure to do so was the 

subject of a judgment issued by Tahana J for contempt of court.13  Tahana J ordered 

Mr Xiao to pay indemnity costs to Mr Young.  The result of the subsequent penalty 

hearing is not yet known. 

[25] The appeal does however involve important questions such as the clash 

between freedom of expression and reputation interests, against the backdrop of a 

sensitive political environment.  The nature of damages in a defamation claim also has 

a bearing on the question of where the balance of convenience lies.  The award of 

damages is made to vindicate a plaintiff alongside the non-monetary remedies.  It does 

not represent a restoration of financial loss.  A stay does not therefore operate to 

completely deny a plaintiff the fruits of judgment.  This application for a stay is 

confined to the damages and costs awards. 

[26] Finally, Ms Zheng conceded, and I accept, that the costs and disbursements 

ordered require different and separate consideration.  This Court has acknowledged 

that a stay of a costs judgment requires “consideration beyond that which applies to 

money judgments generally”, because “[s]uccessful parties are intended to have (upon 

the fixing of costs) the cash flow benefits of the costs to which the Court has found 

them entitled”.14  The rationale is that where the unsuccessful party appeals a 

substantive judgment, the justice in relation to identifying who should be out of pocket 

for awarded costs in the interim will most often (albeit not invariably) favour the 

successful respondent.15 

Conclusion 

[27] The case in support of a stay is marginal, but after consideration of all the 

relevant factors, I grant a stay of execution on the following conditions:  

 
13  Young v Xiao [2026] NZHC 1137. 
14  Walker as liquidator of Gibbston Water Holdings Ltd v Castlereagh Properties Ltd [2015] NZHC 

907, [2015] NZAR 944 at [42]–[43], endorsed in PGG Wrightson Real Estate Limited v Routhan 

[2022] NZHC 1025 at [12], 
15  At [44]. 



 

 

(a) The damages award of $225,000 be paid by Mr Xiao into court or an 

agreed interest bearing deposit stakeholder account.  Mr Young must 

also accept the sum is to be repaid to Mr Xiao if and to the extent that 

the appeal succeeds. 

(b) The costs and disbursements awarded to Mr Young are paid into court 

or an agreed interest bearing deposit stakeholder account save in 

respect of the sum of $100,000 which is to be paid to Mr Young 

(without prejudice to rights of recovery following any successful 

appeal). 

(c) The payments by Mr Xiao into court or the agreed interest bearing 

deposit stakeholder account and to Mr Young (in accordance with (b) 

above) are made within 21 days of this judgment. 

(d) In addition, Mr Xiao complies with all appellate timetabling 

obligations, failing which Mr Young may apply to this Court to remove 

any stay. 

[28] Failure to comply with the conditions in (a) through (c) mean that no stay is 

operative. 

Costs 

[29] Mr Young is entitled to costs on this application but seeks to be heard on the 

question of costs.  Memoranda should be filed within 14 days (Mr Young) and any 

response within a further seven days (Mr Xiao). 

 

............................................................ 

Tracey Walker J 

  

 

  


