
IN THE HIGH COURT OF NEW ZEALAND 
AUCKLAND REGISTRY 

I TE KOTI MATUA O AOTEAROA 
T AMAKI MAKAURAU ROHE 

Hearing: 

Counsel: 

Judgment: 

CIV-2021-404-002354 
[2026] NZHC 1001 

BETWEEN TALLEY'S GROUP LIMITED 

AND 

On the papers 

First Plaintiff ( discontinued) 

TALLEY'S LIMITED 
Second Plaintiff 

AFFCO HOLDINGS LIMITED 
Third Plaintiff 

AFFCO NEW ZEALAND LIMITED 
Fourth Plaintiff 

SOUTH PACIFIC MEATS LIMITED 
Fifth Plaintiff 

TELEVISION NEW ZEALAND LIMITED 
First Defendant 

THOMAS MEAD 
Second Defendant 

B H Dickey KC, W R Potter and J L Gibson for Plaintiffs 
D M Salmon KC and E D Nilsson for Defendants 
T G Bain, R W Belcher and M Lewis for Non-party (WorkSafe) 

20 April 2026 

JUDGMENT OF ANDREW J 
[Non-party discovery costs] 

This judgment was delivered by Justice Andrew 
on 20 April 2026 at 4.00 pm 

pursuant to r 11.5 of the High Court Rules 2016 

Registrar I Deputy Registrar 

Date: .................................... . 

TALLEY'S GROUP LTD v TELEVISION NEW ZEALAND LTD [2026] NZHC 1001 [20 April 2026] 



Introduction 

[1] These are defamation proceedings. At trial the defendant, Television New 

Zealand Ltd (TVNZ), successfully defended all causes of action brought against it by 

the plaintiffs, the Talley's Group Ltd and associated entities (Talley's). 

[2] In a minute dated 17 June 2025, I made orders and directions that required 

WorkSafe, a non-party, to provide non-party discovery to TVNZ. TVNZ indemnified 

WorkSafe for their non-party discovery pursuant to my orders. This is, of course, 

common for discovery by a non-party. WorkSafe now seeks costs and disbursements 

in the sum of $53,494.90 from TVNZ for the discovery provided. TVNZ disputes the 

quantum of costs sought by WorkSafe. It says that WorkSafe is only entitled to 

reasonable costs and the sum sought is unreasonable. 

[3] This judgment contains my decision on that non-party discovery costs issue. 

Background facts 

[4] In the substantive proceedings Talley's alleged that the overriding message of 

the said defamatory publications was that the work conditions at the Talley's factories 

were needlessly unsafe, that management was turning a blind eye, and that the 

businesses were being run in a manner detrimental to the employees. 

[5] The non-party, WorkSafe, had carried out a number of investigations into 

operations at some of the Talley's factories which TVNZ said were relevant to the 

claims against it. 

Non-party discovery 

[6] On 16 May 2025, TVNZ filed for non-party discovery orders. This application 

was opposed by Talley's. 

[7] WorkSafe engaged with TVNZ and came to an agreement with TVNZ on what 

grounds it would not oppose a non-party discovery order. The conditions were that: 

(a) WorkSafe's IT department was to undertake targeted searches on terms 

agreed by the parties; 



(b) a procedure was to be followed for listing documents that would usually 

be withheld pursuant to the Criminal Disclosure Act 2008 and/or the 

Official Information Act 1982; and 

( c) TVNZ would pay WorkSafe's costs and disbursements on an indemnity 

basis for the non-party discovery. The agreed costs included the 

internal and external costs in advising and acting on the application and 

complying with any non-party discovery orders. 

[8] Six weeks was sought by WorkSafe for undertaking the discovery. TVNZ did 

not agree to this timeframe. 

[9] On 17 June 2025, I made the following orders and directions for the non-party 

discovery applications in relation to WorkSafe:1 

(a) In relation to WorkSafe New Zealand: 

(i) WorkSafe is to undertake the targeted searches ... The extent 
of the search that WorkSafe is required to undertake for 
documents within the scope of the discovery order, pursuant 
to r 8.14 of the High Court Rules, is limited to the targeted 
searches. 

(ii) If the targeted searches return any relevant documents that 
WorkSafe would usually withhold: 

1. in the context of a criminal prosecution, pursuant to the 
withholding grounds set out in the Criminal Disclosure 
Act 2008; and/or 

2. in the context of a request for official information, 
pursuant to the withholding grounds set out in the Official 
Information Act 1982: 

a. WorkSafe will list those documents as confidential in 
the first instance. If those documents are sought by 
any party to the proceedings, WorkSafe will have five 
working days in which to file any application 
resisting disclosure. 

b. the defendants will pay WorkSafe's reasonable costs, 
on an indemnity basis, of internal and external 
counsel in advising and acting on the application and 
of complying with any orders. 
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c. the defendants will pay WorkSafe's reasonable 
disbursements, on an indemnity basis, including but 
not limited to the use of e-Discovery software. 

(b) In order to provide discove1y WorkSafe must: 

(i) Undertake the targeted searches. 

(ii) Provide the document to solicitors for review. 

(iii) Undertake the review and list the documents in accordance 
with the listing and exchange protocol set out in Part 2 of 
Schedule 9 of the High Court Rules. 

(iv) If necessary, seek internal legal approval, from the person 
with appropriate delegated authority to confirm discovery; 
and 

(v) Provide an affidavit of documents. 

( c) The affidavit of documents is to be filed and served within four weeks, 
namely by 15 July 2025. 

[1 0] In imposing the four-week timeframe I acknowledged that WorkSafe had 

sought six weeks for discovery but that was too long in the circumstances. 

[11] In my minute of 15 July 2025, I extended the deadline for WorkSafe's filing of 

the affidavit of documents by a week, until 5pm on 22 July 2025. 

[12] The discovery provided by WorkSafe on 22 July 2025 comprised 1,439 

documents, including 777 that were subject to claims of privilege. 

Relevant legal principles 

[13] The Court of Appeal has held that "a non-party is entitled to its actual, 

reasonable costs incmred in complying with a non-party discovery order unless there 

exists good reason for it not to be awarded those costs."2 Should the Court consider 

the costs sought are unreasonable they will be reduced to a reasonable level.3 

[14] A two-stage approach is taken. The Court first considers the costs of the 

application and then at a second stage, the costs of compliance with the order.4 For 

2 

4 
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the first stage, related to the costs of the application, in exercising its discretion the 

Court will consider the motivation for opposing the application, whether the 

opposition was reasonable, and the extent of success achieved. 5 Scale costs and actual 

costs may be helpful for assessing reasonableness at this stage of the assessment, but 

less so in the context of complex litigation where full indemnity costs may be more 

appropriate.6 For the second stage, related to the costs of compliance with the order, 

in the absence of evidence to the contrary the full reasonable costs of compliance will 

be recoverable. 7 

Submissions 

[15] WorkSafe seeks recovery of their costs which it says TVNZ has indemnified 

them for in accordance with my orders. The costs sum sought is $53,494.90 and is 

comprised of: 

(a) $5,545.30 for preliminary steps (initial appearances, advice, and 

negotiating terms of discovery orders, drafting memoranda); 

(b) $40,687.00 for compliance with the terms of the discovery orders 

( determining parameters of relevance, review and listing documents); 

(c) $5,790.50 for preparation of the affidavit of documents and other 

incidental matters; and 

(d) $1,472.10 for disbursements (including use of LawFlow e-Discovery 

software). 

[16] WorkSafe does not seek recovery of its internal legal costs, nor the 1.5 per cent 

service fees included in the invoices. WorkSafe notes this is despite my orders 

providing for indemnification of both internal and external counsel. 8 Additionally, 

WorkSafe seeks costs on a category 2B basis for the preparation of memoranda in 

6 
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WorkSafe seeks costs on a category 2B basis for the preparation of memoranda in 

seeking the recovery of their discovery costs (the subject of this decision) with a 50 

per cent uplift. 

[17] WorkSafe submits that it is entitled to its actual costs and the costs claimed are 

reasonable. The discovery required was extensive and it needed to be achieved in 

what WorkSafe describes as a greatly truncated timetable (five-week period). The 

Criminal Disclosure Act and Official Information Act considerations provided 

additional complexity to the task. WorkSafe notes the extensive nature of the 

discovery and the requirement for a range of counsel working on it given the tight 

deadline. 

[18] WorkSafe relies upon Kim v Christchurch City Council where Associate Judge 

Lester found that he was "far from satisfied that the non-party costs [were] 

umeasonable." 9 In that case the party was required to pay the non-party's actual 

external and internal legal costs which totalled approximately $67,000 for discovery 

of approximately 5,000 documents. WorkSafe submits this case exemplifies the 

indemnity rationale for non-party discovery and supports the finding that its costs 

claimed are reasonable. 

[19] TVNZ accepts that WorkSafe is entitled to reasonable costs for compliance 

with the discovery order. However, it submits that various inefficiencies have resulted 

in the sum sought being umeasonable. It says that the costs sought are much higher 

than what it contemplated; WorkSafe had initially indicated that only 7,000 documents 

would need to be searched. The TVNZ submissions are focused on the approximate 

$46,000 in costs incurred in complying with the order. It emphasises that the sum 

sought is well in excess of what a party would be awarded under even a 3C costs order 

(i.e. $24,710). Inefficiencies in the search and review process are suggested as causing 

unreasonably high costs. 

Analysis and decision 

[20] The critical issue to address is whether the costs sought by WorkSafe are 

reasonable. Generally, what is reasonable is the actual costs of the non-party, given 

9 Kim v Christchurch City Council [2024] NZHC 486 at [40]. 



the principle that they should not be put to unnecessary expense for providing 

assistance in a proceeding in which they have no stake or interest. 10 The terms of my 

non-party discovery orders expressly provided, of course, for indemnity costs. That 

is the starting point. 

[21] TVNZ does not appear to challenge the costs claim for stage 1, being the costs 

of the application and disbursements (a total of $7,017.40 of the $53,494.90 sought). 

The essential issue I need to determine is whether the actual costs of WorkSafe at 

stage 2, namely compliance with the discovery order, are reasonable. 

[22] In addressing this issue the context of this litigation is important. This was 

hard fought, complex litigation and undoubtedly of considerable significance for 

TVNZ. It advanced defences of responsible journalism, and successfully defended an 

application by Talley's challenging the confidentiality of its whistleblower sources. 

The general discovery exercise was extensive and TVNZ itself was obviously 

concerned to leave no stone unturned. 

[23] The discovery provided by WorkSafe was extensive and undoubtedly a 

complex exercise. There was the additional overlay of the Criminal Disclosure Act 

and the Official Information Act. WorkSafe needed to complete the task within a 

relatively tight timeframe. The application for the non-party discove.ry was only made 

four months prior to trial. Some 41,000 documents were identified by WorkSafe 

through the agreed searches. I acknowledge that only some 1,000 of those were 

ultimately assessed as being discoverable. However, that is not necessarily indicative 

of an inefficient search process resulting in unnecessary costs. As noted above, the 

parties did agree on the search terms. As WorkSafe submitted, TVNZ scoped the 

discovery task for WorkSafe. 

[24] It is not surprising, in the circumstances, that WorkSafe undertook a thorough 

discovery process. It was no doubt mindful of its important regulatory role and the 

issues at stake. 

[25] I agree with the submission of WorkSafe that the decision of Associate Judge 

Lester in Kim v Christchurch City Council, 11 supports a finding that the costs claimed 

10 

II 
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for non-party discovery, subject of course to the overriding reasonableness 

requirement. 

[26] In all the circumstances, I find that the costs and disbursements sought by 

WorkSafe totalling $53,494.90 are reasonable. There is no principled basis to reduce 

them. 

Result 

[27] I order that the first defendant, Television New Zealand Ltd, is to pay costs and 

disbursements to WorkSafe, the non-paiiy, in the sum of $53,494.90. 

[28] I also order that TVNZ is to pay costs to WorkSafe on a 2B basis for the two 

memoranda required to seek the costs. I decline to order any uplift as was the case in 

Cayman Spectrum (NZ) Co v Spark NZ Trading Ltd. 12 This is a different case. In 

Cayman, the plaintiffs withdrew their application for non-party discove1y against 

2degrees Mobile Ltd, the non-party. 

AndrewJ 

12 Cayman Spectrum (NZ) Co v Spark NZ Trading Ltd [2023] NZHC 754 at [24]. 


