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Introduction

[1] The plaintiff, The Herald and Weekly Times Pty Limited (the Herald) seeks
an order requiring Mr Leon Sheeran (Mr Sheeran) to pay security for costs and other

associated orders.

Background

[2] The substantive proceedings involve a claim by Mr Sheeran that certain
statements in an article first published online by the Herald in October 2013 were

defamatory.

[3] The statements that Mr Sheeran alleges to be defamatory are:

(a) “VIOLENT New Zealander Leon Sheeran”; and

(b) “...doused his partner and child with kerosene”.

(4] The Herald defends the claim, invoking the defences of truth, qualified

privilege and responsible communication on a matter of public interest.

Legal principles
[5] Rule 5.45 of the High Court Rules 2016 provides:

5.45  Order for security of costs

(1) Subclause (2) applies if a Judge is satisfied, on the application of a
defendant,—

(a) that a plaintiff—
(1) is resident out of New Zealand; or
(i1) is a corporation incorporated outside New Zealand; or
(i) is a subsidiary (within the meaning of section 5 of the
Companies Act 1993) of a corporation incorporated
outside New Zealand; or
(b) that there is reason to believe that a plaintiff will be unable to

pay the costs of the defendant if the plaintiff is unsuccessful
in the plaintiff’s proceeding.


https://www.legislation.govt.nz/secondary-legislation/pco-drafted/2016/225/en/latest/DLM319999

) A Judge may, if the Judge thinks it is just in all the circumstances,
order the giving of security for costs.

3) An order under subclause (2)—

(a) requires the plaintiff or plaintiffs against whom the order is
made to give security for costs as directed for a sum that the
Judge considers sufficient—

(i) by paying that sum into court; or

(i1) by giving, to the satisfaction of the Judge or the
Registrar, security for that sum; and

(b) may stay the proceeding until the sum is paid or the security
given.

4 A Judge may treat a plaintiff as being resident out of New Zealand
even though the plaintiff is temporarily resident in New Zealand.

®)] A Judge may make an order under subclause (2) even if the defendant
has taken a step in the proceeding before applying for security.

(6) References in this rule to a plaintiff and defendant are references to
the person (however described on the record) who, because of a
document filed in the proceeding (for example, a counterclaim), is in
the position of plaintiff or defendant.

General principles can be summarised as follows:

(a) The Court must consider whether it is “just in all of the circumstances”

to make an order for the security of costs.

(b) The overriding consideration is balancing the respective interests of the

parties.

(©) As far as possible, the Court will endeavour to assess the merits and
prospect of success of the claim, bearing in mind the early stage of the

proceeding.!

(d) Delay in applying for security for costs may also be relevant to the

Court’s exercise of its discretion, if it causes unfairness to a plaintiff.?

Saunders v Houghton [2009] NZCA 610, [2010] 3 NZLR 331 at [37].
Oxygen Air Ltd v LG Electronics Australia Pty Ltd [2018] NZHC 945 at [26].



[7] The Court should assess whether there is:*

... credible (that is, believable) evidence of surrounding circumstances from
which it may reasonably be inferred that the [party] will be unable to pay the
costs. This does not, of course, amount to proof that the [party] will, in fact
be unable to pay them.

[8] A plaintift’s unwillingness to pay previous judgment debts weighs in favour of
an order for security.* But whether a plaintiff has been a responsible litigant is
secondary to the issue of whether the lack of merit of the claim justifies security that

would prevent the claim from proceeding.’

[9] Quantum of security is discretionary and is assessed in the round. It need not
be fixed by reference to likely cost awards.® It is to be what the Court thinks fit in all

the circumstances.’

[10] A Court will generally stay a proceeding until the security ordered is given.®

Application for security for costs

[11] The Herald seeks orders:

(a) that Mr Sheeran pay staged security, commencing with $8,991 for steps
up to and including the costs of appearance at a first case management
conference (or such as other sum as the Court may order) into Court, as
security for the Herald’s costs in the event that Mr Sheeran’s claim in

the substantive proceeding is unsuccessful;

(b) staying the substantive proceeding until the amount of security for costs

ordered is provided;

3 Concorde Enterprises Ltd v Anthony Motors (Hutt) Ltd (No 2) [1997] 1 NZLR 516 (HC) at 519;
NZ Kiwifruit Marketing Board v Maheatataka Coolpack Ltd (1993) 7 PRNZ 209 (HC);
Stephenson v Jones [2013] NZHC 638.

4 Taylor v Adair [2018] NZHC 1975 at [30]—[31], citing Burden v Dixie Cummings New Zealand
[2016] NZHC 729 at [22].

5 Wright v Attorney-General [2019] NZHC 3046 at [26].

6 Sharp v Pillay [2017] NZHC 647; Red 9 Ltd v The Learning Ladder Ltd (in lig) [2021] NZCA
284, (2021) 25 PRNZ 780 at [30].

7 AS McLachlan Ltd v MEL Network Ltd (2002) 16 PRNZ 747 (CA) at [13]-[14].

8 Tomanovich Holdings Ltd v Gibbston Community Water Co 2014 Ltd [2018] NZHC 990 at [68]
and [85].



(©)

(d)

that unless Mr Sheeran provides security for costs in the amount
ordered within 25 working days (or within such other time as the Court
considers just) of the Court’s orders being issued, the substantive

proceeding be struck out; and

that Mr Sheeran pay the applicant’s costs on this application.

The Herald’s submissions

[12] Mr Mahood, for the Herald, submits that the Herald brings its application on

the grounds that:

(a)

(b)

(©)

Mr Sheeran has admitted that he does not have the financial means to
meet any adverse costs award (other than by paying an award in

instalments of around $20 per week);

Mr Sheeran’s claim lacks merit, and so it is highly unlikely to succeed

at trial; and

the Herald’s actual costs in defending the claim are likely to be
materially higher, because of how Mr Sheeran appears to conduct

litigation generally, including this claim.

My Sheeran's ability to pay costs

[13] As evidence that Mr Sheeran is unable to pay costs, Mr Mahood refers to the

following:

(a)

In his first affidavit, Mr Sheeran states that his sole source of income is
a Jobseeker Support benefit from Work and Income. The statement
annexed to this affidavit indicates that this provides Mr Sheeran with
income of $361.32 each week, less child support payments and
repayment of outstanding debts. Mr Sheeran also states that he has “no
capacity to pay a lump sum into court” and “no significant assets, cash

or other that could be used to pay security”.



(b) In his second affidavit, Mr Sheeran reaffirms his previous evidence and
further indicates that he “could reasonably meet an order requiring

payment by instalments of approximately $20 per week”.

[14] Mr Mahood submits that Mr Sheeran’s own affidavits provide sufficient
credible evidence that he is unable to pay and award of costs in the Herald’s favour.
He submits that Mr Sheeran’s proposal to pay $20 weekly instalments is inappropriate

given that, if this was accepted, payment of security would take more than eight years.

[15] Alsoregarding Mr Sheeran’s ability to pay any costs award, Mr Mahood points
to evidence of another proceeding brought by Mr Sheeran against the Masterton
District Council, (the Masterton proceedings) in which Mr Sheeran’s claim was
struck out, and he was ordered to pay approximately $20,000 in costs and
disbursements. Mr Mahood submits that Mr Sheeran has not paid this costs award,
and the existence of this outstanding debt is relevant to his ability to pay a costs award

in this proceeding.

Merits of Mr Sheeran's claim

[16] Mr Mahood submits that Mr Sheeran’s claim is prima facie unmeritorious, and
there is no risk of the Court stifling an otherwise meritorious claim by ordering the
payment security for costs. He notes that Mr Sheeran’s complaint relates to the articles
stating that he is “violent” and “doused his partner and child with kerosene” and

submits:

(a) While Mr Sheeran has denied that he has a serious violent criminal
history, the Herald has adduced evidence of his prior convictions for
intentionally causing injury, threatening to inflict serious injury, and
dangerously operating a vehicle causing death or grievous bodily harm,
and his prior convictions involving behaviour are traversed in the
decision of the Australian Administrative Appeals Tribunal (AAT

Decision) which form part of the source material for the article.

(b) The AAT Decision relied on evidence, including reports provided by
the Queensland Department of Communities (Child Safety Services)



(the Queensland Authority) and the Victoria Department of Human
Resource (Child Protection) (Victorian Authority) which specifically
recorded Mr Sheeran had doused his partner and child with kerosene,
to reach its finding that Mr Sheeran’s visa had been correctly cancelled.
In particular, the AAT Decision recorded findings from the Queensland

Authority and the Victorian Authority that:

(1) police arrested Mr Sheeran in September 2009 following “an
incident involving assault on Ms Sheeran comprising punches
to her face and stomach, dousing her and her Child 3 with
kerosene at that time” (Victorian Authority report referenced at

[28] of the AAT Decision); and

(i)  along-term guardianship order had been sought in 2011 due in
part to Mr Sheeran “causing significant harm to [his] children”
including “dousing [partner and child] in kerosene and
threatening to set them alight” (Queensland Authority report
referenced at 31 of the AAT Decision).

[17] Mr Mahood notes that Mr Sheeran in his claim has asserted that he has no

conviction for dousing anyone with kerosene and submits that Mr Sheeran’s view that

the Herald’s defence of truth will not succeed if the Herald cannot prove he was

convicted of such an offence is misconceived as:

(a)

(b)

The article did not refer to Mr Sheeran having been “convicted” of any

such offence.

The Herald can still prove the statement in the article (that Mr Sheeran
doused his partner and child in kerosene) was true or not materially
different from the truth even in the absence of a conviction. There is
no need prove this to a criminal standard of proof and standard of proof
in civil proceedings is on the balance of probabilities. Therefore, if the
Herald proves that it is “more likely than not” that the kerosene incident

occurred, the Herald’s truth defence will be made out.



[18] Mr Mahood submits that defence of truth is only one of the affirmative

defences raised by the Herald and its other affirmative defences include:

(a)

(b)

(©)

(d)

the article was responsible communication on matter of public interest,
including because it relied on the AAT Decision which constituted

reliable source material;

statements made in the article are protected by qualified privilege on
the basis that the article merely reported on the AAT Decision’s
findings;

the publication of the article has caused no more than minor harm; and

a Limitation Act defence (to the extent the claim seeks damages for loss

prior to June 2023).

Did the Article contribute to Mr Sheeran's inability to pay security for costs

[19] To the extent Mr Sheeran argues that the article has caused him lost earnings

(and therefore contributed to his inability to pay security for costs), Mr Mahood

submits:

(a)

(b)

Mr Sheeran has provided no evidence that he was employed prior to the
publication of the article nor any evidence that he has ever been denied

employment because of a prospective employer having read the article.

Mr Sheeran’s evidence is that he sought employment as a truck driver
between 2013 and 2024, but has also provided evidence that he injured
his coccyx in 2019 which resulted in losing his truck driver’s licence
and no doubt precluding employment as a truck driver—events that
were entirely unconnected to the Herald or the article. He has not
provided evidence that he sought employment other than as a truck
driver which, from at least 2019 onwards, he could not perform due to

his injury.



(©) The AAT Decision (which specifically finds a kerosene incident
occurred in the manner described by the Queensland Authority and the
Victorian Authority reports) remains online and is therefore accessible

to members of the public including any prospective employer.’

[20] Mr Mahood submits that it is likely that Mr Sheeran’s employment prospects
are impacted by his extensive criminal history and any prospective employer who
conducts an online background check may also discover the AAT decision which
records the kerosene incident as well detailing Mr Sheeran’s extensive criminal history
and pattern of behaviour. He submits that the Herald’s repetition of the facts

established in the AAT decision by publication of the article has no bearing..

Mr Sheeran's conduct in other proceedings

[21] Mr Mahood submits that the Herald will likely be put to additional time and
cost in defending this proceeding in the light of Mr Sheeran’s past litigation conduct.
He refers to the Masterton proceeding in which Mr Sheeran brought a claim against
the Masterton District Council in relation to a fall from a Council-owned playground
swing in which Mr Sheeran said he injured his coccyx. He points to the following
conduct of Mr Sheeran in relation to the Masterton proceeding as indicating similar

conduct as likely to occur in this proceeding:

(a) Mr Sheeran alleged the Council was liable under the Contributory
Negligence Act 1947 and the Local Government Act 2002 and he later
added argument that this breached his rights under the New Zealand
Bill of Rights Act 1990. He was warned by both counsel for the
Council and by the Court that claims for personal injury were barred by
the Accident Compensation Act 2001, under which his injury was
covered but he proceeded despite this advice and his claim was

ultimately struck out as being one for personal injury.

(b) Mr Sheeran appealed this decision to the Court of Appeal and in the

appeal, introduced a new argument that his claim was not barred by the

®  AAT Decision at [39].



Accident Compensation Act as the fall from the swing caused damage
to his property, namely his driver’s licence. The Court of Appeal
dismissed the appeal and characterised his claim “hopeless” and found

the claim was not one a reasonable and solvent litigant would pursue.'°

[22]  In summary Mr Mahood submits that if Mr Sheeran’s claim against the Herald
proceeds, it is likely that Mr Sheeran will take a similar unreasonable approach and

the proceedings will be unduly complex and protracted as a result.

Quantum of security and orders sought by the Herald

[23] Mr Mahood seeks an order for payment of staged security, commencing with
$8,991 for the steps up to including the costs of appearance in the first case
management conference to be paid into the Court as security for the Herald’s costs in
the event Mr Sheeran’s claim in the substantive proceeding is unsuccessful. He
submits that the costs sought are based on 2B scale costs for the initial steps in the

proceeding and are not unreasonable.

[24] Mr Mahood also seeks orders that the substantive proceeding be stayed until
security has been provided, and that unless Mr Sheeran pays security for costs in
accordance with the Court’s orders within 25 working days of such orders being made,

the substantive proceeding is to be struck out.

Mr Sheeran’s submissions

[25] Mr Sheeran’s submissions focus on merits of his claim. He submits:

(a) The published article contained no reference to the AAT decision, to
any tribunal or to any court decision, or to legal proceedings of any kind
in connection with the statement about him. The Herald did not tell its
readers that the kerosene claim originated from any proceeding,
document or official record and the ordinary reasonable reader had no
means of knowing any such source existed, let alone evaluate its

accuracy or context.

10 Sheeran v Masterton District Council [2025] NZCA 441 at [11]-12].



(b)

(c)

The defence of fair report of proceedings under s 16 of the Defamation
Act 1992 requires that the publication be identifiable as a report of those
proceedings. A publication that contains no reference to any
proceeding cannot attract that privilege and there is nothing in the
article to which the privilege can attach. The Herald cannot invoke

protection for reporting it did not transparently conduct.

The defence of truth requires the Herald to justify the specific
imputation actually conveyed by the publication, which was that he had
committed a specific, proven criminal act. The Herald cannot now
reach behind their own publication and produce a source they never
disclosed to their readers and claim that the source retrospectively

justifies what was printed.

[26] Mr Sheeran submits that the AAT decision does not support the published

article. He submits:

(2)

(b)

At paragraph 15 of the AAT decision, his Victorian convictions as of

19 November 2019 and the kerosene incident listed is not mentioned.

The Herald relies on paragraph 39 of the AAT decision which refers to
“material in evidence” concerning the kerosene allegation. The
kerosene incident was an allegation only and not a criminal conviction.
A finding made in uncontested immigration proceedings, and
uncontested welfare agency notes, does not establish the truth or factual
assertion published to the world at large as a proven criminal act. The
Herald’s truth defence fails as it cannot prove he was convicted of

dousing anyone with kerosene, because no such conviction exists.

[27] Mr Sheeran submits the test for defamatory meaning is what the ordinary

reasonable reader would understand from the publication as a whole. He submits that

placed in an article listing named individuals as “killers, bank robbers, rapists” and

described as a “VIOLENT” New Zealander, the statement he “doused his partner and

child with kerosene” would be understood by any reasonable reader as a description



of an established criminal conduct and not as a contested allegation, not as a welfare

agency notation and not as a summary of an immigration tribunal proceedings that

were never mentioned.

[28] Mr Sheeran’s submissions deal with the damages he seeks in his claim which

is not relevant to the present application.

[29] Mr Sheeran submits that his claim is not statute barred for the following

réasons:

(a)

(b)

(c)

The article remains publicly accessible online which constitutes a
continuing publication within the meaning of the Defamation Act.
Each occasion on which the article was accessed by a new reader
constitutes a fresh publication. The article has been accessible and has
been accessed continuously since the original publication on 6 October

2013.

He first became aware of the article on November 2024. He resides in
New Zealand and the article is published on an Australian website and
he had no knowledge of the publication until November 2024 when he
wrote to the Herald notifying them the article is false, requesting its
removal and requesting compensation. The Herald did not respond to
that notification and he commenced these proceedings in mid-2025
within months of first becoming aware of the publication. Where a
plaintiff was unaware of the publication, the limitation period does not
run against him in circumstances where he could not with reasonable
diligence have discovered it early. Residing in New Zealand, he had
no reasonable means of discovering the article published on an

Australian news website until he encountered it.

Section 11(3)(b) of the Limitation Act 2010 provides a long stop
limitation period of 15 years from the date of the act or omission in

which the claim is based. The article was first published on 6 October



2013 and therefore the long stop period does not expire until 6 October
2026, and the proceedings were issued in mid-2025.

(d) The Herald’s failure to respond to his November 2024 notification to
remove the article constitutes a further act of publication and Herald’s
own decision to maintain the article online is itself a continuing wrong.
Limitation periods cannot expire in respect of harm that is still being

caused.

[30] As to his financial circumstances, Mr Sheeran repeats in his submissions the
information in his affidavits, namely that he is willing to comply with the
proportionate order for security for costs, including payment by instalments of
approximately $20 per week. He submits that a security for costs order set at a level
beyond his means would operate as a denial of access to justice in a case involving a
serious, demonstrably false defamatory publication by a large corporate media

defendant.

Result

[31] I am of the view that the Herald’s application for security costs should be
granted. However, the period in which Mr Sheeran’s given to pay the security into
Court should be considerably longer than 25 working days as sought by the Herald,
given that Mr Sheeran may need to seek and obtain legal aid in that period and arrange
for payment of the security. Accordingly, I make an order below that the costs ordered

made paid within six months of the date of this judgment.

[32] The reasons for my view are set out in the following paragraphs.

Reasons

[33] I am satisfied that for the purposes of r 5.45(1)(b), there is reason to believe
that Mr Sheeran will be unable to pay the costs of the Herald if he is unsuccessful in
his proceeding. It is clear from his own affidavit evidence that he has very limited
income, currently from a study leave allowance and by his own admission has no
assets or ability to pay security. His proposal to pay $20 per week in respect of even
the first stage of security for costs sought by the Herald of $8,991 is unacceptable due



to the extensive time period which would be required to make the payments, thereby

defeating the benefit of the security to the Herald.

[34] In addition the significant costs award against Mr Sheeran in the Masterton
proceeding of approximately $20,000 in costs and disbursements remains unpaid. The
failure to pay these costs weighs in favour of an assessment that Mr Sheeran’s financial
position is such that he could not pay a costs award in favour of the Herald should his
claim be unsuccessful. I am therefore satisfied that the threshold for awarding security
for costs under r 5.45(1)(b) is met.

[35] As to the merits of Mr Sheeran’s claim, while only a very preliminary
assessment of the merits can be made at this stage of the proceedings, in my view the
Herald has a reasonably arguable basis for defending the claim. Based on the reports
of the Queensland Authority and the Victorian Authority, and the AAT Decision in
recording the findings of these Authorities, there is a strong implication that the
“kerosene incident” did in fact occur, leading the Herald being able to establish the
truth of the statement in the article. In addition, in relation to the description of
Mr Sheeran as “violent” in the article, his history of criminal convictions involving
violence gives a reasonable argument for supporting the defence of truth in respect of

that statement as well.

[36] It is not possible to assess the strength of the other affirmative defences put
forward by the Herald as listed at [18] of this judgment in a preliminary review of the
merits, but prima facie one or more of these affirmative defences may be available to
the Herald.

[37]  Assessing the merits of Mr Sheeran’s claim in the round, his claim appears to
be weak. If Mr Sheeran is unable to pay the security for costs ordered in this judgment,
in my view it is not the position where a meritorious claim is being stifled by the order

for payment of security for costs.

[38] There is no cogent evidence before the Court that the article has caused
Mr Sheeran’s impecunious position or caused him to lose earnings or prospective
employers to not employ him. Consequently, in my view, the Herald has not

contributed to the inability of Mr Sheeran to pay an award of security for costs.

[39]  Mr Sheeran’s conduct in relation to the Masterton proceeding indicates that

the Herald may be put to additional time and cost in defending this proceeding,



although acknowledging that Mr Sheeran may conduct this proceeding in a different
manner. In my view no significant weight can be accorded to this factor in

determining whether to order security for costs.

[40]  As to the quantum of costs, the amount sought by the Herald of $8,991 being
the 2B scale costs for steps up to the first case management conference, is reasonable

in the circumstances.

Orders

[41] I make the following orders:

(a) Mr Sheeran is to pay into Court as security for costs in respect of his
claim against the Herald the sum of $8,991.

(b) The proceedings are stayed until Mr Sheeran pays the order for security
for costs. If the security for costs is not paid within six months of the

date of this judgment then Mr Sheeran’s claim will be struck out.

(c) As the Herald is the successful party costs should follow the event, and
the Herald is entitled to 2B costs and disbursements in respect of its

security for costs application.

Associate Judge Taylor
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