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Introduction 

[1] Aikido is a Japanese martial art.  The plaintiffs, Dane Mitchell and T H, and

the defendant, Simon Puffett, were all members of Aikido Shinryukan (AS), the largest

dojo in New Zealand’s aikido community.  That is how they met and became friends.

Those friendships ended in 2023.

[2] The plaintiffs commenced defamation proceedings against Mr Puffett in

August 2025, relating to emails he had sent earlier in 2025.  Ms H also alleges Mr

Puffett breached her privacy in the same emails.  In response, Mr Puffett has brought

a counterclaim in defamation against Ms H for a social media post in 2024, and a

separate “counterclaim” against AS for an email sent in 2023 (AS claim).

[3] It is the AS claim that is the subject of challenge in the two applications before

me.

The applications 

[4] The plaintiffs have applied to strike out the AS claim on the grounds it is not a

permissible counterclaim under r 5.57 of the High Court Rules 2016 (HCR).

[5] AS has applied to strike out the first cause of action of the AS claim on the

ground it is statute-barred by s 11 of the Limitation Act 2010 (Limitation Act).

[6] Mr Puffett opposes both applications.  AS abides the decision on the plaintiffs’

application (save in respect of any costs consequences).

Issues 

[7] The plaintiffs’ application is directed at the appropriate procedural course to

determine the AS claim, given that the AS claim is not against the plaintiffs.  It raises

the question whether it is a ‘counterclaim’ and as such properly part of this proceeding.

[8] AS’s application raises the issue of the application of the statutory time limits

under the Limitation Act to a defamation claim for declaratory relief, rather than

damages.



 

 

Background 

[9] Mr Puffett was a member of AS from 1990 until he resigned in April 2023.  He 

holds a “6th ‘dan’ (level) black belt”.  From 2013 he held voluntary roles as a senior 

examiner and instructor, training students and instructors and acting as a de facto 

operations manager.   

[10] Mr Mitchell was a senior manager of AS.  He taught aikido and was responsible 

for managing the website and communications.  Mr Puffett and Mr Mitchell were close 

friends between approximately 2013 and 2023.  

[11] Ms H joined AS in July 2021 and began regular training.  During 2022 she and 

Mr Puffett were in a casual intimate relationship.   

[12] On 22 February 2023 another former member of AS, Ben Hoffman, published 

a Facebook post which was also sent to AS and international aikido federations 

(Hoffman complaint).  Mr Hoffman made a string of allegations against Mr Puffett, 

including that he had endured insults and antisemitism from Mr Puffett, that Mr Puffett 

objectified females, mocked the elderly, was a bully, was full of anger and contempt, 

and that he groomed females in his classes.  He concluded: 

Bullying, racism and misogyny have no place in the dojo. I cannot continue at 
Shinryukan Dojo in such a toxic environment.  

[13] Mr Puffett denies all the allegations in the Hoffman complaint.  He does not 

sue on it, but it is the starting point for the events that have culminated in this litigation.   

[14] In response to the Hoffman complaint, AS conducted an internal investigation.  

In March 2023 it sent a mass email to its present and past members containing a survey 

(member survey).   The member survey did not name Mr Puffett but referred to 

allegations of antisemitism, bullying, misogyny and grooming made against a senior 

instructor at AS and an allegation of a toxic atmosphere.  The member survey then 

asked a series of general questions inviting feedback.   

[15] At some point during AS’s investigation, Ms H alleged to Mr Mitchell that 

Mr Puffett had raped her the previous year.  Ms H also says that she made the rape 



 

 

allegation to another AS member who was investigating the Hoffman complaint.  That 

allegation is strenuously denied by Mr Puffett.   

[16] Mr Puffett understands that the investigation did not uphold the Hoffman 

complaint, but that AS’s investigation committee concluded that his behaviour could 

be grumpy, intimidating and he sometimes used inappropriate language.   

[17] Mr Puffett says that in late April 2023 he was told that he must leave AS. He 

says he reluctantly agreed to resign on the basis that the investigation and reasons for 

his exit would remain confidential and that AS would not stop him from opening his 

own dojo. 

[18] On 3 May 2023 AS’s director, Nobuo Takase Shinan (Mr Takase), sent an 

email to all dojo heads connected with AS advising of the outcome of its investigation 

(AS 2023 email).  This is the publication Mr Puffett sues on in the AS claim. 

[19] In July 2024 Ms H went to the police alleging that Mr Puffett had raped her 

(although she did not wish charges to be laid against Mr Puffett).  On 28 July 2024 she 

also made a Reddit post describing her experience, but not naming Mr Puffett 

(2024 Reddit post).  The 2024 Reddit post is the publication Mr Puffett sues on in his 

counterclaim against Ms H.  On 8 August 2024 the police interviewed Mr Puffett. Mr 

Puffett was advised that no charges would be laid against him and the file was closed. 

[20] In April 2025 Mr Puffett sent a series of emails with attachments to the aikido 

community with a covering note addressed to Mr Takase and his wife (and fellow 

director of AS) Barbara Takase, and dojo members (2025 Puffett emails).   The 2025 

Puffett emails are the subject of the original claim brought by the plaintiffs.   

[21] Mr Puffett deposes that he regrets sending the material but that he honestly 

believed what he wrote and felt it was the only way he could restore his reputation 

after what he believed were a series of extremely unfair attacks against him over two 

years.  



 

 

The publications sued on 

[22] The three publications that are the subject of the various causes of action 

occurred over a three-year period.  I set them out sequentially, noting that they are 

sued on in the reverse order. 

The 2023 AS email Mr Puffett sues on in the AS claim 

[23] The AS 2023 email sent by Mr Takase that Mr Puffett sues on reads: 

We have recently identified a number of problems within the Aikido 
Shinryukan organisation and the Mt Eden Hombu dojo. 

These problems are being addressed now. We have drawn up a Code of 
Conduct and a Complaints Procedure. 

Other issues such as training for our instructors are now under review. 

Simon Puffett has resigned his position and is no longer a member of Aikido 
Shinryukan. 

I have asked Simon to disassociate himself from Aikido Shinryukan dojos. 

The 2024 Reddit post Mr Puffett sues on in his counterclaim against Ms H 

[24] Ms H published the 2024 Reddit post using a pseudonym handle.  It was titled 

“Speak: A Woman’s Warning”.  I do not set it out in full, but it included the following: 

There are concerns within the martial arts community of a dangerous 
instructor who was recently stripped of his privileged position in a well-known 
New Zealand aikido organisation.  An internal investigation was conducted 
after complaints of misogyny, bullying, harassment and racism.  Details of the 
findings and a subsequent written report were suppressed and never released 
to members, leaving them to speculate over the reasons why this instructor 
was permanently removed.  With only a one-year stand-down period enforced 
by the Headquarters in Tokyo, the repudiated instructor now poses a serious 
risk to commit further harm by potentially running an independent dojo in 
Auckland.   

To safeguard future victims of his disturbing pattern of behaviour, the details 
of the internal investigation must be made transparent.  The aikido community 
have a duty to create safe training environments and to challenge inappropriate 
and unacceptable behaviour.  Since no details of the allegations towards him 
were disclosed, it has allowed him to control the narrative and for 
acquaintances and students to continue supporting him, without knowing the 
full extent of his actions.  This post is aimed to make members and the wider 
community aware of one of the most disturbing admissions in the 
investigation.  Mine.   



 

 

As a young female entering the dojo to seek community and security, I was 
very quickly targeted to become a favourite of his, showered with unfair and 
uncomfortable attention.  I have since learned this type of tactic was used 
against other women previously, none of whom still trained there.  He 
manipulated a friendship, using ‘lovebombing’ techniques, feigning care and 
interest in my aikido progress, and using his position of power to build trust.  
… 

One evening, despite making it clear that I did not want our social interaction 
to be taken any further physically, he proceeded to have non-consensual 
intercourse with me.  He raped me. … 

I anticipate there are other victims out there, past and future.  

The 2025 Puffett emails the plaintiffs sue on in the original proceeding 

[25] The 2025 Puffett emails started on or around 9 April 2025, and were sent to 

numerous individuals and aikido organisations.  They comprise a summary and three 

complaints (as attachments).  They are lengthy and are set out in detail in the statement 

of claim.  In his covering email Mr Puffett said he “had no other choice than to exercise 

my right of reply” to “fabricated” and “vile” allegations by the plaintiffs and others, 

and refers specifically to three complaints: 

The documents attached uncover the incredulous extent that these individuals 
have collaborated in their smear campaign in order to mislead, manipulate and 
deliberately hide their actions not only from fellow Aikido members, but also 
from yourselves as directors of Aikido Shinryukan. 

Complaint 1.1 details the inappropriate conduct of Dane Mitchell while 
attending the Hanmer Springs seminar in April 2024…. 

Complaint 1.2 documents the deliberate act of bullying and intimidation of 
fellow members by Dane Mitchell…. 

Complaint 1.3 is the evidence timelining the smear campaign … led by 
Dane Mitchell and [Ms H] … to disseminate their vile allegations about me.  
Allegations that include, amongst others, sexual assault, blackmail for sexual 
favours, including threatening members with violence and firearms.  After 
reviewing independent evidence … [t]he NZ Police officially closed the 
complaints, having decided not to undertaken any further investigation due to 
finding the allegations to be fabricated and deliberately misleading. … 

The harassment directed at me, including having me ousted from Shinryukan 
organisation, to propagating allegations of my supposed criminal wrongdoing 
and the encouragement of members and the Aikido community to shun me, 
exposes the fact the Dane Mitchell and [Ms H] have their own personal 
agenda, to keep their secret quiet by effectively having me discredited and 
silenced. … 



 

 

The pleadings 

[26] It is necessary to set out the pleadings in some detail for the purpose of 

assessing the plaintiffs’ application.  They are set out in the order which they have 

been brought.   

The plaintiffs’ claims in the original proceeding 

[27] Mr Mitchell alleges that the 2025 Puffett emails carried 10 defamatory 

meanings about him: 

(a) he engaged in a smear campaign of fabricated allegations about the 

defendant, in respect of which the first plaintiff fabricated allegations 

of sexual assault, blackmail for sexual favours and threatening 

members with violence and firearms; 

(b) he sought to mislead, manipulate and hide the smear campaign from 

AS’s members and directors; 

(c) he engaged in inappropriate conduct, namely adultery and a consequent 

breach of AS’s code of conduct at a seminar at Hanmer Springs in 

April 2024; 

(d) as a result of that misconduct, he was removed by AS from his position 

of leadership; 

(e) he engaged in flagrant bullying and intimidation of fellow AS 

members; 

(f) the police found that his allegations about Mr Puffett — of sexual 

assault, blackmail for sexual favours and threatening members with 

violence and firearms — to be fabricated and deliberately misleading; 

(g) the police, on account of finding his allegations about Mr Puffett to be 

fabricated and deliberately misleading, endorsed that a criminal 

complaint be lodged with police; 



 

 

(h) he committed harassment against the Mr Puffett;   

(i) his actions have undermined legitimate complaints of sexual assault 

and contributed to a silencing the voices of genuine sexual-assault 

victims; and 

(j) he invaded Ms H’s privacy by disclosing she was raped by Mr Puffett. 

[28] Ms H alleges that the 2025 Puffett emails carried eight defamatory meanings 

about her: 

(a) she fabricated a rape allegation against Mr Puffett;   

(b) police found her rape allegation to be fabricated and deliberately 

misleading; 

(c) she engaged in a smear campaign of fabricated allegations about the 

defendant, in respect of which she fabricated allegations of sexual 

assault, blackmail for sexual favours and threatening members with 

violence and firearms; 

(d) she sought to mislead, manipulate and hide the above smear campaign 

from AS’s members and directors; 

(e) police found her allegations about Mr Puffett, of sexual assault, 

blackmail for sexual favours and threatening members with violence 

and firearms, to be fabricated and deliberately misleading; 

(f) police, on account of finding her allegations about Mr Puffett to be 

fabricated and deliberately misleading, endorsed that a criminal 

complaint be lodged with police; 

(g) her actions have undermined legitimate complaints of sexual assault 

and contributed to a silencing the voices of genuine sexual assault 

victims; and 



 

 

(h) she committed harassment against Mr Puffett. 

[29] In addition, Ms H alleges invasion of privacy by way of the 2025 Puffett emails 

giving publicity to her identity as a person who had disclosed to police an allegation 

of rape, her WhatsApp messages with the defendant and that she had written poetry 

about previous relationships.   

[30] In his statement of defence Mr Puffett denies most but not all of the alleged 

meanings.  He denies the rape allegation.  He denies the allegations made in the 

Hoffman complaint.  He says the AS investigation was not properly or appropriately 

run.  He pleads qualified “reply to attack” privilege, referencing the Hoffman 

complaint, the member survey and the Reddit post.   

[31] The plaintiffs have filed a notice under s 41 of the Defamation Act 1992 

alleging Mr Puffett was predominantly motivated by ill-will or otherwise took 

advantage of the occasion of publication.  

[32] The plaintiffs also plead in mitigation of damages that Mr Puffett has a 

generally bad reputation in the aikido community (referring to the allegations made in 

the Hoffman complaint) and the delay in filing and progressing the proceeding.   

[33] Mr Puffett has filed notices under ss 39 and 41 of the Defamation Act, alleging 

the meanings alleged were not expressions of opinion and Ms H was predominantly 

motivated by ill-will towards him.  Particulars of that include that he did not rape her.   

[34] In relation to the breach of privacy claim, Mr Puffett alleges Ms H gave up any 

reasonable expectation of privacy upon publishing the 2024 Reddit post.  

Mr Puffett’s counterclaim against Ms H 

[35] Mr Puffett alleges six defamatory meanings in the 2024 Reddit post about him: 

(a) AS’s investigation established that he had engaged in misogyny, 

bullying and racism; 



 

 

(b) he had non-consensual sex with Ms H without believing on reasonable 

grounds that she consented; 

(c) he deliberately feigned care and interest in Ms H to create 

circumstances in which he could rape her; 

(d) he told other male members of the dojo false and degrading information 

about her in an effort calculated to isolate her and create circumstances 

in which he could rape her; and 

(e) it is likely that he will rape women.   

[36] In response Ms H has pleaded affirmative defences of truth under both subs 

8(3)(a) and (b) of the Defamation Act, being honest opinion and qualified privilege.  

She has filed a notice under s 42 that she intends to adduce evidence of specific 

misconduct by Mr Puffett in order to establish he is a person whose reputation is 

generally bad, including the same allegations made in the Hoffman complaint. 

Mr Puffett’s AS claim 

[37]  Mr Puffett pleads three causes of action against AS: defamation; misleading 

and deceptive conduct under the Fair Trading Act 1986; and breach of contract.   

[38] Mr Puffett alleges that the 2023 AS email carried six defamatory meanings 

about him: 

(a) he had been investigated for serious misconduct;   

(b) a proper independent investigation had determined he had engaged in 

conduct amounting to one or more of antisemitism, racism, bullying, 

objectification of females, grooming, misogyny and ageism;  

(c) the investigation had determined that he had engaged in misconduct so 

improper that he had been made to resign; 



 

 

(d) he had resigned in acknowledgement that his conduct was improper; 

(e) he posed a continuing risk to AS and its members such that he had been 

asked to disassociate himself from the organisation; and 

(f) he was unfit to teach or hold an official position within AS and the 

aikido community.   

[39] The Fair Trading Act claim is based on the same AS 2023 email, which he 

alleges amounted to misleading and deceptive conduct.   

[40] The breach of contract claim is based on an alleged breach of AS’s terms and 

conditions of membership; and implied terms of good faith, reasonableness and natural 

justice in terminating memberships.   

[41] AS has filed a statement of defence.  It denies the alleged defamatory 

meanings.  It denies the allegation that AS knew its investigation had not substantiated 

Mr Hoffmans’ allegation and that Mr Puffett had resigned at AS’s request to protect 

its reputation (not as a result of misconduct by him).  It further alleges that Mr Puffett 

had engaged in conduct amounting to bullying, that his behaviour was intimidating 

and grumpy and he used inappropriate language.  It denies blocking Mr Puffett’s 

efforts to form his own dojo and says that was an issue for Omeikai Kimori Dojo, 

another dojo that withdrew Mr Puffett’s subsequent affiliation.  It pleads one 

affirmative defence under the Limitation Act.   

Strike out principles 

[42] The court may strike out all or part of a pleading if it discloses no reasonably 

arguable cause of action, defence or case appropriate to the nature of the pleading.1  

The approach to strike-out is settled.  The court needs to be certain that the claim 

cannot succeed.  It is a jurisdiction to be exercised sparingly and only in the clearest 

of cases.   

 
1  High Court Rules 2016, r 15.1(1)(a).  



 

 

[43]  The learned authors of McGechan on Procedure summarise the established 

criteria for striking out, set out by the Court of Appeal in Attorney-General v Prince,2 

and endorsed by the Supreme Court in Couch v Attorney-General,3 as follows:4 

(a) Pleaded facts, whether or not admitted, are assumed to be true. This 
does not extend to pleaded allegations which are entirely speculative 
and without foundation. 

(b) The cause of action or defence must be clearly untenable. In Couch 
Elias CJ and Anderson J, at [33], said: “It is inappropriate to strike out 
a claim summarily unless the court can be certain that it cannot 
succeed.” 

(c) The jurisdiction is to be exercised sparingly, and only in clear cases. 
This reflects the Court’s reluctance to terminate a claim or defence 
short of trial. 

(d) The jurisdiction is not excluded by the need to decide difficult 
questions of law, requiring extensive argument. 

(e) The Court should be particularly slow to strike out a claim in any 
developing area of the law, perhaps particularly where a duty of care 
is alleged in a new situation. In Couch, at [33], Elias CJ and Anderson 
J said: “Particular care is required in areas where the law is confused 
or developing.” There is considerable authority that developments in 
negligence need to be based on proved rather than hypothetical facts.  

[44] Although r 15.1(1) of the HCR expressly contemplates the striking out of part 

of a proceeding, the court is cautious about partial strike-out applications.  A careful 

assessment must be made to determine whether the time and expense of such an 

application will, overall, be an efficient use of the resources of all involved.5  

[45] Relevant to the AS application, a cause of action can be struck out as          

statute-barred if it is so clearly statute-barred that the plaintiff’s claim can properly be 

regarded as frivolous, vexatious or an abuse of process.  If the defendant demonstrates 

that the plaintiff’s proceeding was commenced after the period allowed for the 

particular cause of action by the Limitation Act, the defendant will be entitled to an 

order striking out that cause of action unless the plaintiff shows that there is an 

 
2  Attorney-General v Prince [1998] 1 NZLR 262 (CA) at 267. 
3  Couch v Attorney-General [2008] NZSC 45, [2008] 3 NZLR 725 at [33]. 
4  Jessica Gorman and others (eds) McGechan on Procedure (online looseleaf ed, Thomson Reuters) 

at [HR15.1.02].  
5  Body Corporate 360683 v Auckland Council [2017] NZHC 1785 at [31]–[37]; Auckland City 

Council v Effuzi (International) Ltd [2011] LGHNZ 30 (HC) at [103]; and see Gorman, above n 
4, at [HR15.01.08]. 



 

 

arguable case for an extension or postponement which would bring the claim back 

within time.6   

The plaintiffs’ application to strike out the whole of the AS claim 

[46] The plaintiffs say the HCR do not allow the AS claim to be “shoehorned” into 

this proceeding.  They submit it does not meet the prerequisite in r 5.57 for the claim 

to have been brought against the plaintiff along with any other person, which they say 

requires the claim to be brought against the plaintiffs (or one of them) and AS together.  

Alternatively, they say that the court should exercise its discretion to strike it out. 

Legal principles relating to counterclaims  

[47] The HCR allows counterclaims to be brought in two situations: 

(a) Under r 5.53, by a defendant against the plaintiff.  There are no 

restrictions on the character of the counterclaim which may be brought 

against the plaintiff.   

(b) Under r 5.57, against a plaintiff along with another person for any relief 

relating to or connected with the original subject matter of the 

proceeding.   

[48] Rule 5.57 is headed “Counterclaim against plaintiff and another person” and at 

subs (1) provides: 

A defendant who has a counterclaim against the plaintiff along with any other 
person (whether a party to the proceeding or not) for any relief relating to or 
connected with the original subject matter of the proceeding may, within the 
time allowed for filing a statement of defence, file a statement of the 
counterclaim and serve a copy on the plaintiff and that other person (to be 
referred to as a counterclaim defendant). 

(emphasis added) 

[49] Under r 5.57(6) the court may strike out a counterclaim if it appears (inter alia): 

 
6  Murray v Morel & Co Ltd [2007] NZSC 27, [2007] 3 NZLR 721 at [33]. 



 

 

(a) that, by reason of the counterclaim, the plaintiff is likely to be unduly 

delayed in obtaining relief; or 

(c) that the relief sought in the counterclaim is not related to or connected 

with the original subject matter of the proceeding. 

[50] The purpose of r 5.57 is to limit the joinder of additional counterclaim 

defendants unless the relief sought in the proposed claim is sufficiently related to the 

plaintiff’s claim against the defendant, the original subject matter of the proceeding.7  

As Fisher J said in Telecom New Zealand Ltd v Clear Communications Ltd, (discussing 

the predecessor to r 5.57):8 

It is one thing to allow the original parties to attempt to resolve all matters 
which may be in dispute between them. It is another to place upon a non-party 
the burden of having to participate in proceedings in which that party had no 
original interest. The fresh party should not be embroiled in a dispute the 
outcome of which would not affect that party. 

[51] In Koanga Institute Incorporated v Kotare Community Land Trust Board & 

Ors,9 Cooke J cautioned against taking an overly technical approach to the rule but 

rather to take into to account the objective of the HCR to secure the just, speedy and 

inexpensive determination of the proceeding.10  He observed:11  

The rules are a means to an end. There are frequently alternative pathways 
available within the rules to regulate the procedural course of a proceeding. 
Rather than applying those rules in a technical manner, the Court should 
endeavour to apply them to achieve that objective. For example, here the 
argument that the counterclaimants are not parties in a way contemplated by 
r 5.57 could simply be addressed by joining them as parties under r 4.56. What 
is more important is the requirement in r 5.57(1) and (6)(c) that the 
counterclaim is related or connected to the original subject matter of the 
proceeding — that is an important question for deciding whether the matter 
should be addressed in that proceeding. So the real question is what is the best 
approach for managing the disputes that are subject to the rules. It is in that 
spirit that I address these points. …  

Rule 5.57(6) involves a discretion, and the efficient and effective case 
management for proceedings is important. The considerations would appear 

 
7  Precast NZ Limited v Anystep Ltd [2015] NZHC 2375, [2015] NZAR 1574 at [16], citing Flett v 

Robinson [1968] NZLR 190. 
8  Telecom New Zealand Ltd v Clear Communications Ltd (1997) 6 NZBLC 102,325 (HC), cited by 

Hellaby Resource Services Ltd v Body Corporate 197281 [2021] NZHC 1329 at [27]. 
9  Koanga Institute Inc v Kotare Community Land Trust Board & Ors [2021] NZHC 169.  
10  High Court Rules, r 1.2.  
11  At [16] and [19]–[20]. 



 

 

to be very similar to those that arise in relation to where matters should be 
determined as separate questions under r 10.4 or 10.15. If the Court decides 
that the prerequisite is met under r 5.57, it can consider whether an issue 
should nevertheless be determined as a separate question, if there are some 
reasons why that might be appropriate. In addition, even if a prerequisite under 
r 5.57 is not met, such that the claim should be struck out of the proceeding 
and dealt with in a separate proceeding, it may be appropriate for those two 
proceedings to be jointly case managed with directions given to facilitate that. 
That is consistent with the overall objectives of the rules.   

In making the assessment, it is appropriate to first consider the plaintiff’s 
claims. Then it must be considered whether each of the causes of action 
subject to the counterclaims relate to, or are connected with, the subject matter 
of the claims.   

Rule 5.57 issues 

[52] The issues I need to determine are: 

(a) Is the AS claim a counterclaim against the plaintiff along with any other 

person?   

(b) If so: 

(i) Is the relief sought in the counterclaim related to or connected 

with the original subject matter of the proceeding?  This is 

relevant to the prerequisites under r 5.57(1), and in the negative 

in the context of discretion to strike out under r 5.57(6)(c).  

(ii) Are the plaintiffs likely to be unduly delayed in obtaining relief 

by reason of the AS claim (r 5.57(6)(a))? 

(c) Are there alternative pathways for including the AS claim?   

Is the AS claim a counterclaim against the plaintiff “along with” any other person?  

[53] The plaintiffs describe this as the “gateway issue” through which Mr Puffett 

must pass before the AS claim can be considered a valid counterclaim under the HCR.  

It is a pre-requisite, but the question is: what does it actually mean?  



 

 

[54] Mr Ashley, counsel for Mr Puffett, submits that the natural meaning of “claim” 

in this context is “proceeding”, and as such the requirements of r 5.57(1) have been 

met in the sense that proceedings have been brought against the plaintiff along with 

AS, albeit under different causes of action.   

[55] “Claim” and “counterclaim” is not defined under the HCR.  However, 

conceptually a counterclaim is an independent proceeding.12  For example, r 5.58(3) 

provides that after a counterclaim has been served it must proceed in the same manner 

as if the defendant had commenced an independent proceeding against the plaintiff.  

Rule 5.59 also provides that where a plaintiff’s proceeding has come to an end, the 

defendant may nevertheless continue with the counterclaim (whether alone or with 

any other person).   

[56] While Mr Ashley may well be right on that aspect, in my view the proceeding 

must still “counter” the original claim.  That is what distinguishes it from any other 

type of claim against anyone else.  And that is why the HCR require a counterclaim to 

be against the plaintiff, either alone (r 5.53) or along with another (r 5.57).  A 

counterclaim is by its nature a claim against a plaintiff.  Put another way, a claim solely 

against another is not a counterclaim.   

[57] In Koanga Cooke J left open the possibility for other counterclaims to be 

advanced against the additional counterclaim defendants, but only when the 

requirements of r 5.57 have been met, that is, a counterclaim has been brought against 

the plaintiff and another:13  

Once there is a counterclaim against the plaintiff properly within r 5.57, and 
that counterclaim has joined other parties as counterclaim defendants, it may 
well be that other counterclaims can be advanced under r 5.57 even though 
they are not against the plaintiff, but only against other counterclaim 
defendants.  It is at least arguable that r 5.57 can operate, or should be applied, 
in that way.  

[58] That makes sense given that the other counterclaim defendant is already in the 

proceeding.  However, we are not in that territory in this case.   

 
12  Gorman, above n 4, at [HRPt5Subpt11.01(2)].  
13  Koanga Institute Inc v Kotare Community Land Trust Board & Ors, above n 9, at [36] (emphasis 

added).   
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[59] I agree with Mr Romanos, counsel for the plaintiffs, that even with the more 

liberal approach to r 5.57 referred to in Koanga, the gateway must still be met.  It is a 

prerequisite that the counterclaim under r 5.57 is against the plaintiff together with 

another.   

[60] Here there is no single counterclaim against the plaintiffs (or one of them) and 

AS together.  On that basis the AS claim is not a counterclaim, and must be struck out.  

This is a procedural issue.  Mr Puffett remains entitled to pursue his claim in a different 

way.    

Does the AS claim seek relief relating to or connected with the original subject matter 
of the proceeding?  

[61] Given the conclusion I have reached on the gateway issue, it is not necessary 

to determine this issue.  Nor is it helpful to attempt to do so at this early stage of the 

proceedings, where the answer is not clear.  On the one hand, the relief sought in the 

AS claim, namely a declaration that the 2023 AS email was defamatory of him, is 

unconnected and unrelated to the original subject matter of the proceedings, namely 

the plaintiffs’ allegation that they have been defamed by Mr Puffett in the 2025 Puffett 

emails.  They are different reputations and different publications by different people 

at different times, indeed two years apart.  The key focus of the original proceeding 

(both by and against Mr Puffett) is on the personal allegations, including the very 

serious allegation of rape.  That will be front and centre, compared to the key focus of 

the AS claim being on its investigation into Mr Puffett in substance, form and 

consequences.  Mr Ashley acknowledges that the rape allegation would not require 

determination in the AS claim.  There are also several aspects of the claims that have 

no real connection to one another, for example, the aspects of Mr Mitchell’s 

defamation claim that are unique to him (such as the Hanmer Springs event and the 

bullying allegations directed against him) and Mr Puffett’s breach of contract claim 

against AS.  

[62] On the other hand, the AS claim arises out of the same underlying controversy. 

It relies on the same factual background.  Mr Ashley submits the AS claim essentially 

alleges legal consequences for AS of matters already in issue between the plaintiffs 

and Mr Puffett.  Reviewing the pleadings, that may be correct in relation to AS’s truth 



 

 

defence and the ss 39, 41 and 42 notices, particularly whether Mr Puffett’s behaviour 

was bullying, intimidating, grumpy and involved inappropriate language, and whether 

Mr Puffett was removed from AS or resigned.   

[63] Ultimately, if this issue needs to be determined at all, but it is more 

appropriately considered when the proceedings are more advanced and the issues are 

properly defined.  That was the approach the Court of Appeal took in Clear 

Communications Limited v Attorney General when it dismissed an appeal against an 

order striking out a counterclaim even though there was some overlap of issues. 14  

Henry J said:15 

The relief claimed against the Crown is not in any real sense related to or 
connected with Telecom’s claim or Clear’s defence to that claim.  The second 
major point relied on … was a claimed commonality of issues, and the 
problems associated with that if a separate proceeding was to be commend 
against the Crown.  The short answer is that there is merit and common sense 
in not attempting an analysis of the various factors and their relevancy at this 
stage.  It will be open to Clear to seek either consolidation or some form of 
either joint or consecutive hearings at a more appropriate time, when the issues 
are properly defined and the interlocutory war being conducted by the parties 
is at an end.  No prejudice arising from separation at this time is apparent.   

[64] The same approach should be applied here.   

Rule 5.57(6)(a): Will the plaintiffs be unduly delayed in obtaining relief by reason of 
the AS claim? 

[65] Under r 5.57(6)(a), the AS claims may be struck out by reason of causing undue 

delay for the plaintiffs in obtaining the relief they seek. 

[66] Mr Puffett submits that most of the evidence that will be relevant to the AS 

claim would need to be called anyway for the purpose of his qualified privilege 

defence.  He maintains there will be some additional legal argument that might amount 

to half a day or a day.  However he says that is outweighed by the interests of justice 

in allowing him to have the full matter adjudicated.   

 
14  Clear Communications Ltd v Attorney General (1998) 12 PRNZ 287 (CA).  
15  At 289. 



 

 

[67] In my view that is a significant underestimate of the additional time that would 

be required if the AS claim were to be included.  However, again, it is not necessary 

or appropriate to answer this question now.    

Are there alternative pathways for including the AS claim?   

[68] Mr Puffett submits that if r 5.57 does not permit the AS claim, then it would be 

appropriate to progress it as a consolidated proceeding under r 10.12 or as a third-party 

claim.   

[69] The discretion under r 10.12 is a wide one, to be exercised broadly in the 

interests of justice.16 Relevant considerations include:17 

(a) avoiding duplication or multiplicity of proceedings in order to save the 

parties’ and the courts’ time and costs; 

(b) avoiding risk of inconsistent findings and/or inconsistent decisions 

arising out of common questions of fact and/or law; 

(c) whether there is a “sufficient common thread” between the proceedings 

that makes it desirable and efficient to hear the cases together despite 

differences between the issues; and 

(d) the risk of confusion, prejudice or oppression that might result to one 

or more party as a result of the size and complexity of the consolidated 

proceedings.   

[70] In Amalgamated Finance Ltd v Wyness McGechan J cautioned:18 

[A]s with all short cuts, the Court must take care to see that consolidation 
in this way will not in the end result in confusion through multiplicity of 
parties and issues, and will not in the end cause injustice by comparison 
with separate hearings. 

 
16  Lough Corrib Limited v NZ Finance Group Limited [2026] NZCA 254 at [29], citing Regan v Gill 

[2011] NZCA 607 at [10]. 
17  At [29]. 
18  Amalgamated Finance Ltd v Wyness HC Wellington CP156/86, 19 February 1987 at 12. 



 

 

[71] The authors of McGechan on Procedure describe the obvious candidates for 

an order under r 10.12 as where the proceedings turn on the interpretation of the same 

contract, or involve claims by different plaintiffs for damages resulting from the same 

occurrence, or involve judicial review of decisions made by the same decision maker, 

or upon the same criteria.19  The three broad claims in this proceeding do not fit within 

any of obvious categories of cases.  There is a common thread between the various 

claims in the sense that Mr Puffett’s alleged conduct sits at the heart of them all.  

However, each claim concerns a different publication and different points in time 

against a range of different parties.   

[72] There are of course special rules that apply to consolidation of defamation 

proceedings.  Section 46 of the Defamation Act restricts the time within which a 

person may commence multiple proceedings for defamation in respect of the 

publication of the same or substantially the same matter in any newspaper, by a 

broadcaster or by any cinematographic film in a cinema open to the public.  Section 48 

is of more general application and empowers the High Court to order consolidation of 

defamation proceedings, but only on the application of the defendants in any two or 

more proceedings.   

[73] What the statutory scheme demonstrates is that defamation proceedings may 

be suitable candidates for consolidation where the plaintiffs are the same and the 

proceedings are in respect of the same publications.20  That is not the case here.  The 

publications are not the same or even substantially the same.  The plaintiffs are 

different parties.  In those circumstances any benefits of consolidation of the claims 

(in terms of time or cost savings) may well be outweighed by the confusion that would 

likely arise in assessing the impact of different publications on different reputations.  

The Defamation Act did not envisage proceedings of this type being consolidated, and 

for good reason.   

[74] The plaintiffs are firmly opposed to consolidation.  They say that Mr Puffett 

has “nailed his colours” to the r 5.57 mast, but in any event the AS claim is too 

 
19  At [HR10.12.03]. 
20  Meehan v Forth Estate Holdings (2012) Ltd [2019] NZHC 1285, [2019] NZAR 1153 at [10].   



 

 

disjunctive from the primary claims to warrant consolidation or issuing a third-party 

notice.   

[75] In my view that is an overly technical approach.  The question is: what would 

secure the just, speedy and inexpensive determination of the proceeding?  While a 

simple question, it is not one that lends itself to a simple answer, particularly where 

alternative pathways were not raised in the notice of opposition, I have not had the 

benefit of detailed submissions on any of these options and it is still relatively early in 

the life of the proceedings.   

[76] Again, in all the circumstances it is premature to consider these alternative 

pathways.  If Mr Puffett, or indeed any of the parties, wishes to pursue these options, 

they should make formal application on notice to all parties after separating out the 

AS claim.   

[77] However at both a principled and practical level, my preliminary view is that 

some aspect of joint case management of the proceedings is likely to be the most 

efficient way forward at this stage (without having heard any arguments for or against 

any of the options).  It would allow coordination and ongoing review of opportunities 

to ensure the objective of the HCR is achieved and convenience for all parties in 

managing the various claims to trial.  Perhaps most importantly, it will allow the most 

appropriate form of case management and trial to evolve over time.   

Conclusion on the plaintiffs’ application to strike out the whole of the AS claim 

[78] The AS claim is not a counterclaim.  Accordingly the plaintiffs’ application to 

strike out the AS claim from the proceeding is granted.   

[79] I decline to make any other order such as consolidation or joinder at this time.   

[80] Mr Puffett may of course file and serve separate proceedings against AS.  

Unless or until that is done, it is not appropriate to make any other orders.  



 

 

AS’s application to strike out the first cause of action of the AS claim 

[81] It is appropriate to determine this application notwithstanding my decision to 

strike out the AS claim, recognising that is a procedural determination and there is no 

impediment on Mr Puffett continuing the AS claim in a different way. 

[82] AS applies to strike out the first cause of action against it in Mr Puffett’s 

amended counterclaim dated 28 November 2025.  In that cause of action Mr Puffett 

seeks a declaration that the AS 2023 email was defamatory against him, plus costs. 

[83] In support of its application, AS submits: 

(a) insofar as Mr Puffett seeks damages or other monetary relief in 

defamation, this is time barred under ss 11, 12 and 15 of the 

Limitation Act; and 

(b) insofar as Mr Puffett seeks to rely upon s 24 of the Defamation Act for 

declaratory relief, the claim should be struck out by application of       

s 9 of the Limitation Act by analogy. 

Limitation period for defamation claims 

[84] Under the Limitation Act a plaintiff must normally file any money claim within 

six years of the act or omission giving rise to the claim.21  However proceedings for 

defamation are subject to a special limitation period where a plaintiff suing in 

defamation has only two years within which to file a claim.22  

[85] A “money claim” means a claim for monetary relief at common law, in equity, 

or under an enactment.23 

[86] A defendant will have a defence to a claim in defamation if the defendant can 

prove the date on which the claim is filed is at least two years from: 

 
21  Limitation Act 2010, s 11(1). 
22  Section 15.  
23  Section 12(1).  



 

 

(a) the date of the act or omission on which the claim is based (the claim’s 

primary period); or 

(b) the date when the claimant has late knowledge of the claim (the late 

knowledge date). 

[87] In defamation cases the relevant act is the publication upon which the plaintiff 

claims.24  

Issues 

[88] Has the first AS cause of action clearly been brought out of time?  This depends 

on the following: 

(a) Is it a money claim to which s 11 of the Limitation Act applies? 

(b) Is the claim for declaratory relief time barred by analogy to a claim in 

equity under s 9 of the Limitation Act?   

Is it a money claim to which s 11 of the Limitation Act applies? 

[89] AS says the first cause of action is a money claim in defamation which was 

filed over two years after the 2023 AS email, and, as such, is outside the two-year 

limitation period prescribed by s 11 of the Limitation Act (as modified by s 15).  

[90] In response, Mr Puffett says AS’s reliance on s 11 is misplaced because his 

defamation cause of action is not a money claim.  He relies on 

Nottingham v Maltese Cat Ltd where the Court of Appeal said a defamation claim 

seeking only a declaration and costs is not a “money claim” for the purposes of s 11:25 

A claim for declaratory relief is clearly not a money claim for the purposes 
of s 11 and Mr Nottingham did not seek to argue otherwise. Nor is it tenable 
to argue that a claim for costs could, in itself, constitute a money claim. A 
claim for costs under the High Court Rules is essentially a claim for a 
contribution to litigation costs incurred, that being the basis upon which claims 
are allowed. It is well recognised, however, that proceedings cannot be 

 
24  Driver v Radio New Zealand Ltd [2019] NZHC 3275, [2020] 3 NZLR 76 at [23]. 
25  Nottingham v Maltese Cat Ltd [2019] NZCA 641, (2019) 25 PRNZ 90 at [15] (citations omitted).  



 

 

brought where legal costs are the only relief sought. It is therefore self-evident 
that a claim for costs cannot transform a claim for declaratory relief, which is 
not a money claim, into a money claim. We agree with Mr Connor's point, for 
the respondents, that treating costs as a form of relief would have the potential 
to turn virtually every claim into a money claim for the purposes of 
the Limitation Act. 

[91] AS accepts the general position set out in Nottingham but seeks to distinguish 

it: 

(a) First, it was a stand-alone proceeding to obtain declarations that certain 

website publications were defamatory, where the host had indicated it 

would abide by a court order declaring as such and would take down 

the publications.  The declaration’s utility was immediate and practical 

in the context of the third-party online takedown.  

(b) Second, the publications were accessible online, and there were issues 

of multiple-publication.  Whereas, the present case is not a specialised 

internet-host takedown, but an ordinary counterclaim between known 

parties in an existing civil proceeding.  

(c) Third, it involved a narrow, declaration-only procedure, whereas the 

present pleading is an orthodox cause of action in tort as part of wider 

substantive litigation, not a discrete declaratory issue to secure removal 

of online content.  

[92] Nottingham was an appeal from High Court proceeding 

Maltese Category Ltd v Doe26 where the respondents, Maltese Cat Ltd, had alleged 

that defamatory statements had been published about them on a website by the 

appellant.27 

 
26  Maltese Cat Ltd v Doe [2017] NZHC 1728, (2017) 24 PRNZ 254.  
27  The proceedings were brought by way of originating application, initially against defendants 

named as John Doe and/or Jane Doe because of the uncertainty as to the identity of the publisher 
of the statements.  The appellant, Dermot Nottingham, was subsequently joined as a defendant on 
the basis that he may be the publisher. 



 

 

[93] In the High Court, Fogarty J held that declarations are not money claims, but 

could be pleaded in conjunction with such claims:28 

The plaintiffs in this case do not bring a money claim as defined. Rather, their 
application is for declarations that each of the publications pleaded defames 
them. Declarations are not money claims, though they can be pleaded in 
conjunction with such claims. Lord Woolf and Jeremy Wolf observe in Zamir 
& Woolf: The Declaratory Judgment: 

“A declaratory judgment is a formal statement by a court pronouncing 
upon the existence or non-existence of a legal state of affairs. It is to 
be contrasted with an executory, in other words coercive, judgment 
which can be enforced by the courts. In the case of an executory 
judgment, the courts determine the respective rights of the parties and 
then order the defendant to act in a certain way, for example, by an 
order to pay damages or to refrain from interfering with 
the claimant's rights … A declaratory judgment, on the other hand, 
pronounces upon a legal relationship but does not contain any order 
which can be enforced against the defendant.” 

I am satisfied that s 11 of the Limitation Act 2010 does not contemplate a 
time-bar to declaratory relief.  

[94] The Court of Appeal agreed that the proceeding was not a money claim and 

that the fact costs are sought makes no difference.29 

[95] I do not accept AS’s submission that Nottingham is so dissimilar from the 

present case that a different approach is called for.  Nothing in the High Court or 

Court of Appeal’s decisions indicate that their reasoning should be confined to cases 

where a declaration has immediate utility (by motivating the takedown of the 

publications by a cooperative publisher) or those involving a “specialised internet-host 

takedown”. 

[96] As recognised in Maltese Cat, a declaratory judgment is a formal statement by 

a court pronouncing upon the existence or non-existence of a legal state of affairs.  

Mr Puffett in his amended counterclaim does not seek any order which can be enforced 

against AS.  He simply seeks a declaration that AS’s email communication of 

3 May 2023 was defamatory and costs.  

 
28  At [15]–[16] (citations omitted, emphasis in original).  
29  Nottingham v Maltese Cat Ltd, above n 25, at [13]. 



 

 

[97] Therefore, in my view Mr Puffett’s first cause of action is not time barred as it 

is not a money claim bringing it within the limitation period of s 11 of the 

Limitation Act.  

Is the claim for declaratory relief time-barred by analogy to a claim in equity under 
s 9 of the Limitation Act?   

[98] AS says insofar as Mr Puffett seeks to rely upon s 24 of the Defamation Act 

for declaratory relief, the claim should be struck out by application of s 9 of the 

Limitation Act by analogy.  It says if Mr Puffett’s original damages claim (since 

withdrawn) is time barred, it would be artificial and contrary to the policy of ss 11 and 

15 of the Limitation Act to permit the same stale tort allegation to survive merely by 

relabelling it as a s 24 declaration.   

[99] Section 9 of the Limitation Act provides: 

Act may be applied by analogy to equitable claims 

Nothing in this Act prevents it from being applied by analogy to a claim in 
equity to which no defence prescribed by this Act applies. 

[100] Section 43 of the Limitation Act is relevant in this assessment.  It provides: 

Established defence bars relief, not underlying right 

If the defendant establishes a defence under this Act against a claim, and no 
order under section 17, 35(5), 36(4), or 50 applies to the claim,— 

(a) a court or tribunal must not grant the relief sought by the claim; but 

(b) the establishment by the defendant of the defence does not extinguish, 
as against the defendant or any other person, any entitlement, interest, 
right, or title of the claimant on which the claim is based. 

[101] In Maltese Cat Fogarty J considered the earlier limitation argument to be wide 

enough to preclude the argument under s 9 too.  He said:30 

I am reinforced in my view that the Limitation Act does not contemplate 
time-barring declaratory judgments, by s 43 of that Act. … 

The effect of this section is to provide that, even where a limitation defence 
may be established, the rights upon which the claim is based are not 
extinguished. The Act provides for defences where the plaintiff has not been 

 
30  Maltese Cat Ltd v Doe, above n 26, at [17]–[19] and [22] (emphasis added). 
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sufficiently prompt in claiming, inter alia, the monetary relief they seek. The 
defence does not, however, pronounce on the validity or otherwise of the claim 
that, but for the limitation defence, the plaintiff may have established. 

That analysis is particularly applicable to pleadings for declaratory relief, 
where it is simply the rights of the claimant that are pronounced upon. 
Section 43 reinforces the view that the Act is not intended to curtail any 
pronouncement on the underlying rights; it is merely intended to prevent 
tardiness in obtaining executory relief. … 

As the pleaded limitation defence does not apply to applications for a 
declaration, I am satisfied that the plaintiffs' statement of claim was filed in 
time and is not affected by the Limitation Act 2010. 

[102] AS relies on Driver v Radio New Zealand Ltd, where Clark J held that although 

the Limitation Act does not expressly provide a limitation period for declaratory relief, 

that does not entitle a plaintiff to bring stale declaratory claims:31 

 The Limitation Act does not expressly provide a limitation period for 
declaratory relief, arising in the context of the Defamation Act or otherwise. 

This does not, however, entitle the bringing of stale claims for declaratory 
relief. Section 9 of the Limitation Act re-enacts s 4(9) of the 1950 Act. Section 
4(9) permitted the courts to apply limitation periods by analogy to claims for 
“equitable relief”.  

[103] Clark J cites Taylor v Attorney-General32 where Associate Judge Johnston 

canvassed the authorities on the discretion to time-bar equitable claims by analogy:33 

As the Court of Appeal explained in Johns v Johns, the doctrine of limitation 
by analogy is far from automatic and involves a relatively rigorous exercise: 

There will be a bar by analogy only when the [equitable] claim 
parallels the statute-barred claim so closely that it would be 
inequitable to allow the statutory bar to be outflanked by the 
[equitable] claim. In order to determine how close the parallel is the 
Court must examine not only the underlying facts but also the nature 
of the relationship between the parties and the policy and purpose of 
the different causes of action. If there is a sufficient difference in any 
material respect, the suggested parallel is unlikely to be close enough 
to make it appropriate in equity to apply an analogous bar. 

[104] The emphasis here was where the equitable claim so closely resembles a time-

barred monetary claim.  Clark J found as much in Driver:34  

 
31  Driver v Radio New Zealand Ltd [2019] NZHC 3275, [2020] 3 NZLR 76 at [77]–[78].  
32  At [79]. 
33  Taylor v Attorney General [2019] NZHC 2767 at [19]. 
34  Driver v Radio New Zealand Ltd, above n 31, at [83]. 
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I am satisfied the plaintiff's claims for declaratory relief under s 24 of the 
Defamation Act so closely resemble her claims for monetary relief that it 
would be inequitable to allow her to proceed against the defendants with her 
declaratory claims after the expiry of the limitation period for her money 
claims. Accordingly, the claims for a declaration in terms of s 24 of the 
Defamation Act shall be struck out. 

[105] The force of Driver as contended by AS is undermined by the subsequent 

decision of Hinton J in Currie v Doe.35 There, a defendant sought to strike out the 

plaintiffs’ claim for declaratory relief and costs in reliance on s 9 of the Limitation Act 

and Driver.  Hinton J, in assessing how Maltese Cat Ltd and Driver are to be 

reconciled, cited emphasised Fogarty J’s findings in Maltese Cat Ltd:36  

I am satisfied that s 11 of the Limitation Act 2010 does not contemplate a time-
bar to declaratory relief. The question then turns on whether any other part 
of that Act, or other statute, provides Mr Nottingham with a limitation 
defence to the declarations sought. 

I am reinforced in my view that the Limitation Act does not contemplate 
time-barring declaratory judgments, by s 43 of that Act. … 

The effect of this section is to provide that, even where a limitation defence 
may be established, the rights upon which the claim is based are not 
extinguished. The Act provides for defences where the plaintiff has not been 
sufficiently prompt in claiming, inter alia, the monetary relief they seek. The 
defence does not, however, pronounce on the validity or otherwise of the claim 
that, but for the limitation defence, the plaintiff may have established. 

That analysis is particularly applicable to pleadings for declaratory relief, 
where it is simply the rights of the claimant that are pronounced upon. 
Section 43 reinforces the view that the Act is not intended to curtail any 
pronouncement on the underlying rights; it is merely intended to prevent 
tardiness in obtaining executory relief. 

[106] After referring to Fogarty J’s reasoning in Maltese, Hinton J in Currie then 

went on to clarify that none of Clark J’s points in Driver are authority that a declaration 

sought under s 24 of the Defamation Act is a claim in equity.37 

[107] Her Honour then explained the rigour that is required in assessing analogy.38 

It is arguable that the declaratory relief provided for under s 24 of the 
Defamation Act does not have a parallel with any other form of relief 

 
35  Currie v Doe [2022] NZHC 1547.  
36  At [28] (emphasis in original), citing Driver v Radio New Zealand Ltd, above n 31, at [16]–[19].  

Maltese Cat was upheld by the Court of Appeal in Nottingham, as  discussed above. 
37  At [32]–[36]. 
38  At [39]–[42] (footnotes omitted). 



 

 

addressed in the Limitation Act. The remedy provided by s 24 is purely 
vindicatory unlike a claim for damages which is compensatory. The right to 
protect your reputation by a declaration is an important right. The very reason 
for s 24 is to encourage parties to not use defamation proceedings as a money-
making exercise and to resort to such proceedings only where protection of 
their reputation is important and/or justified. Given the nature of the 
publications here I consider this prima facie to be a case where the protection 
of reputation is important. 

The effect of Clark J’s decision, applying it on its face, would be that in any 
defamation case the application of s 9 would necessarily time-bar a claim for 
a declaration under the Defamation Act after two years. Further, contrary to 
Ms Muller’s tentative admission, I cannot see any basis for distinguishing 
between defamation cases that seek a declaration and damages (such as 
Driver) and cases seeking only a declaration (like this one). If Parliament 
intended to time-bar claims under s 24 of the Defamation Act it would have 
been a relatively easy matter to simply provide in s 15 of the Limitation Act 
that not only are money claims in defamation proceedings barred after two 
years but so also are claims for declarations. 

There may be some cases where s 9 might apply to declaratory relief on the 
specific facts. However, the doctrine of limitation by analogy should, as the 
Court of Appeal said in Johns and Johnston AJ reiterated in Taylor v Attorney-
General, be far from automatic and involve a relatively rigorous exercise. I 
note that the application of s 9 is discretionary. 

In my view any argument under s 9 in this case, if allowed at all, would have 
to be made at a substantive hearing.  I do not consider this is a clear-cut case 
for application of the doctrine by analogy: to the contrary. I am not persuaded 
that the plaintiff’s claim is so clearly barred by the Limitation Act that it can 
be regarded as frivolous, vexatious or an abuse of process. In fact, I consider 
it most unlikely to ultimately be found to be so. 

[108] I agree.  The remedy of declaratory judgment under s 24 is vindicatory.  A 

remedy of damages is compensatory.  They are distinct remedies that do not so closely 

resemble each other that it would be inequitable to bar one but not the other.  As such, 

there are no grounds for this Court to apply the Limitation Act by analogy. 

[109] In any event, the doctrine of limitation by analogy is not well suited to 

consideration in the context of a strike out application, as it requires a rigorous analysis 

of the facts.  This is a matter that is more appropriately considered at trial. 

Conclusion on AS’s application to strike out the first cause of action of the AS claim 

[110] Mr Puffett’s first cause of action against AS is not so clearly barred by the 

Limitation Act that it can be regarded as frivolous, vexatious or an abuse of process.   
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