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What is the Claim About?

[1]  Mr Batchelor says he has been defamed by Dr Hattotuwa and Television New
Zealand Limited (TVNZ).

[2] It is accepted by all parties that in August 2023, Dr Hattotuwa was interviewed
by a TVNZ reporter, Ms Hurihanganui who asked him to comment on the contents of
a pamphlet authored by Mr Batchelor titled “Co-Governance: What it is, why it’s
wrong, and why it must be stopped” (the Pamphlet).

[3] The interview appeared on a TV1 news item and was also published in an
article with the headline “Julian Batchelor under investigation over anti-co-

governance pamphlets” (the Article).

[4]  All parties accept the following comments appear in the Article:

It is what you would call dangerous speech. It incites hate, and it
instigates harm offline.

This is racist rhetoric.

[5] Mr Batchelor’s pleaded claim says these statements are defamatory statements

because they are false and have the following natural and ordinary meanings:*

@ Mr Batchelor uses racist language.

(b) He intends to persuade others to hold racist beliefs.

(© He incites hate.

(d) He instigates harm.

[6] The defendants deny the statements are defamatory. They say the statements
need to be read in the full context of what was said. Furthermore, they say if the

statements are defamatory, then they are entitled to rely on the affirmative defences of

! Statement of Claim dated 29 August 2023, para 6.



truth, honest opinion, responsible communication of a matter in the public interest,

and mitigation of damages.?

Executive Summary

[7] I acknowledge the parties’ focus is on the result rather than perhaps the legal
issues which require determination before that result is reached. I therefore summarise

my findings here. My reasons follow in the body of the judgment.

[8] I find the statements pleaded by Mr Batchelor do have the natural and ordinary
meanings attributed to them in the pleadings. Accordingly, the statements, at face

value, are defamatory.

[9] The primary issue however is whether the affirmative defences of truth, honest
opinion, responsible communication of a matter in the public interest and, mitigation
of damages are available to the defendants. I find the first three defences are available
and that they have proved each defence. It follows then it is unnecessary to consider

the issue of damages and related issue of mitigation.

[10] Mr Batchelor’s claim is dismissed.

Background

[11] At the outset of this hearing I asked counsel to focus on the key issues in this
case, this being a claim in defamation, whether the statements which were made

defamed Mr Batchelor based on accepted relevant legal principles.

[12] The reason I made the request was my concern not to allow the proceeding to
be sidetracked into debates about whether it is right for Maori to have compulsory co-
governance roles in statutory, regulatory, and community-based boards and various
other entities across New Zealand. This is the context within which the alleged
defamatory statements were made. It is an issue which has also received significant
attention causing heightened debate in New Zealand across many social and political

spectrums.

2 Dr Hattotuwa pleads all four affirmative defences. TVNZ pleads all defences other than truth.



[13] Given the risk of the potential distraction, I thank counsel for the discipline and
control with which the trial was conducted. This includes not only having to deal with
the topic of whether what Mr Batchelor said was racist rhetoric, but also having to
deal with issues which were raised during the trial which were surprising and

unexpected.

The facts

[14] Mr Batchelor is the founder of the Stop Co-governance movement and author

of the Stop Co-governance Pamphlet.

[15] His involvement with the Stop Co-governance movement stems from a
disagreement he had with local iwi who were opposed to his wish to develop his
property located in Cape Brett, Rawhiti into an evangelism training centre.® He says
these plans were frustrated when local iwi identified the land as wahi tapu following
Heritage New Zealand’s involvement in the redevelopment proposals. Mr Batchelor
considered the heritage process of involving local iwi was “unfair” and “unjustifiably

impacted” on his rights given they related to his private property.

[16] He says the opposition to his wish to develop his property extended to local
people attacking his property, with gun sights being painted on the road with “JB” in
the sight and threats to “burn my house down”. Despite there being around 20
incidents where he reported the alleged crimes, no one was arrested or charged. The
unfairness of this situation he says was clear given he was the private owner who paid

his rates, yet local iwi were effectively controlling the property.

[17] The Stop Co-governance movement was born out of this frustration. A
fundamental principle which sits behind the movement is the opposition to the idea a
partnership exists between Maori and the Crown following the signing the Treaty of
Waitangi in 1840. He says through the Treaty, Maori ceded sovereignty to the Crown,
and any form of co-governance “contradicts the principle of sovereignty”. He says his

opposition to co-governance is not about race. Rather it is about upholding the

3 Mr Batchelor’s formal training is in educational psychology and theology where he holds a Master
degree and degree respectively. He has taught, spoken and trained people locally and
internationally on theology and evangelism.



principles of New Zealand’s democratic system of government where everyone
participates equally regardless of their race. It is also about the truthful

communication of what the Treaty actually says.

[18] In 2023 Mr Batchelor commenced a nationwide tour holding public meetings
promoting the Stop Co-governance movement. At the same time hundreds of
thousands copies of the Pamphlet were published and distributed. 82 meetings were

held in total.

[19] Mr Batchelor says the intention of the tour was to bring “political awareness”
to New Zealand and to highlight the belief “all ethnic groups are of equal value and
should have equal rights”. His concern was co-governance was creating an “elite

separate and privileged race of people”.*

[20] The meetings attracted significant attention and criticism. Critics accused
Mr Batchelor of promoting racial division and fostering hostility towards Maori.
Mr Batchelor rejected these criticisms saying the purpose of the meetings was to have
“genuine dialogue with everyone” and to “foster unity and a sense of coming together

to solve the issue of co-governance”.

[21] For the first five meetings all persons were invited to attend. However, that
invitation stopped after the fifth meeting as people opposed to the movement were
showing up and protesting. Mr Batchelor says these people were “shouting at us and
breaking our equipment including our microphones”. The protests forced the
cancellation of some meetings at certain public venues and the requirement by

Mr Batchelor to seek alternative meeting places.

[22] The invitation of who could attend also changed. Attendees were vetted on
entry, and anyone who ‘“shouted out during the meeting” was ‘“escorted out”.
Mr Batchelor says this was done on the advice of the police and thereafter the meetings
“continued successfully”, with meetings eventually being held in private. Mr
Batchelor says the attendees at the meetings represented all kinds of ethnicities,

including Maori.

4 BOD p 490 (Stop Co-governance pamphlet).



The Pamphlet is investigated

[23] In July 2023 the Electoral Commission opened an investigation into the
Pamphlet. Mr Bachelor received an email from the Commission on 21 July 2023
advising him it had received a complaint the Pamphlet may be in breach of the
Electoral Act 1993. The Commission had formed the preliminary view the Pamphlet
was encouraging readers to vote in a particular way; in this instance not to vote for the
Labour or the Maori party.”° The email went on to advise any advertising which
promoted a person to vote (or not vote) in a particular way needed was in breach of
s 204F of the Electoral Act unless the advertisement displays a promoter statement for

the purposes of the Act.

[24] Mr Batchelor engaged the assistance of Mr Stephen Franks, a former Member
of Parliament and specialist public law lawyer. Mr Franks wrote to the Commission
and whilst denying in general any breaches of the Electoral Act had occurred, advised
some amendments would be made® and encouraged the Commission not to take any

prosecutorial steps against the alleged breach.’

[25] It was the Electoral Commission’s interest in Mr Batchelor which led to the

interview, and which would result in these proceedings being issued.

TVNZ s interest in Mr Batchelor

[26] Ms Hurihanganui is a television reporter employed by TVNZ. She is the Maori
Affairs Correspondent, having held the role since 2021. The role focuses on issues
which “affect Maori and broader matters of justice, equality, and race relations in
Aotearoa”. The role also includes general news reporting for the “1News at 6”

broadcast bulletins.

[27] Ms Hurihanganui first became aware of Mr Batchelor in early 2023 through
other media organisations reporting on Mr Batchelor’s Stop Co-governance tour. The

issue of co-governance had been a topic of considerable debate, especially during the

5 I adopt the Electoral Commission’s use of “The Maori Party”. 1 note the party changed its name to
Te Pati Maori on 12 July 2023.

® To page 27 of the Pamphlet for any future publications.

" No prosecution occurred.



previous Labour government’s term and its proposed reform of the infrastructure
management of public water known as “Three Waters”. Ms Hurihanganui reported
widely on this issue, and issues of co-governance including the “Stop Co-governance”

tour fell within the ambit of her role.

[28] Ms Hurihanganui says she began collating information about Mr Batchelor in
a Google Doc. These included articles posted by news organisations; from TVNZ’s
research team; from Mr Batchelor’s website, and quotes from his presentations posted
in video-form online. She also interviewed members of Ngati Kuta, a hapii in the Bay

of Islands, who had been involved in the land dispute with Mr Batchelor.

[29] In and around March 2023, she became aware some venues had cancelled
Mr Batchelor’s planned meetings. Her first story about Mr Batchelor was on 28 March
2023 which focused on the venue cancellations. The story also challenged some of

what she considered were inaccurate claims made by Mr Batchelor.

[30]  This story was followed up by a second story about the tour on 27 April 2023.
Mr Batchelor had scheduled a meeting in Auckland which she decided to attend. The
initial venue had been cancelled. Ms Hurihanganui says she wanted to see the

presentation first-hand and speak to attendees about the content.

[31] Ms Hurihanganui was prevented from accessing the meeting and were told
media were not allowed in. Interviews were instead held with attendees outside of the
venue. Many shared similar views expressed by Mr Batchelor’s about “elite Maori”.
Those interviews recorded interviewees stating: "It's the Maori elite that are
bastardising the system and prostituting their own people that I have a problem with”;
“Treaty of Waitangi settlements are not passing down to the Maori on the street”; “the

plastic Maori get the whole lot”.

[32] Ms Hurihanganui decided to continue monitoring Mr Batchelor which

included his website and blog. It appeared to her he had gained a significant following.



The interviews

[33] Ms Hurihanganui became aware of the Electoral Commission’s investigation
when Mr Bachelor announced in his blog he had received the Commission’s email.
His post was dated 22 July 2023 and Ms Hurihanganui read it a few days later. She
started gathering information about a potential story on the issue and contacted the
Commission’s media team asking for an interview. The request was declined given it

was an ongoing investigation.

[34] Ms Hurihanganui then turned to interviewing a lawyer with electoral law
expertise. She interviewed Mr Graeme Edgeler, a specialist lawyer in the area who is
based in Wellington. The interview was conducted on 28 July 2023 with the focus
being on the regulatory framework surrounding election advertisements in New

Zealand and how this framework may apply to Mr Batchelor’s pamphlet.

[35] Ms Hurihanganui also wanted to interview an expert on misinformation in the
public domain. Although the primary focus was on the Commission’s investigation,
she says she believed some of Mr Batchelor’s statements in the Pamphlet were untrue.
She believed the public would have an interest in understanding the nature and content
of the Pamphlet, beyond the fact it was being investigated. The story would also cover
the issue on the spread of misinformation, given it was a significant topic of public
debate at the time, and had been reported on by media organisations such as Radio

New Zealand and the New Zealand Herald (NZ Herald).®

Ms Hurihanganui contacts Dr Hattotuwa

[36] During 2023, Dr Hattotuwa was working with the “Disinformation Project”®

as its director of research. His PhD, gained from the University of Otago, was on
social media and politics with his thesis focusing on the “symbiotic relationship
between offline unrest and online instigation of hate and harm in Sri Lanka and in the

aftermath of the Christchurch terror attacks in 2019”. He has a mixture of academic

8 RNZ released a documentary called “Undercurrent” on the issue. The NZ Herald published reports
in March 2023 which quoted experts including Dr Hattotuwa.

® The Disinformation Project operated between 2020-2024. It was promoted as “New Zealand’s only
independent research group providing best practice monitoring, research and consulting on
disinformation and its impacts”.



and lived experience on matters of hate speech, online harm and disinformation, and
had been spoken to and been interviewed by several news media organisations on these

topics throughout 2022 and 2023.

[37] Based on Dr Hattotuwa’s background and academic experience Ms

Hurihanganui identified him as a possible expert who she could interview.

[38] Ms Hurihanganui spoke to Dr Hattotuwa by telephone on 3 August 2023. Her
evidence is the call lasted for 17 minutes!® where Mr Batchelor’s Pamphlet and its
content, as well as other statements made by Mr Batchelor regarding the Stop Co-
governance campaign were discussed. Arrangements were made to undertake a formal

interview later that day.

[39] Ms Hurihanganui also says she contacted Mr Batchelor on the same day.

[40] Mr Batchelor denied he was ever contacted by TVNZ for an interview. It is an
issue of credibility which I determine below. For current purposes in terms of
background detail, the following records Ms Hurihanganui’s evidence of the

interaction she says she had with Mr Batchelor.

[41] Ms Hurihanganui referred to the TVNZ call logs which she says shows she
contacted Mr Batchelor’s number at 12:45 pm, which was shortly after her
conversation with Dr Hattotuwa. The call lasted for two minutes. She says the general
nature of the conversation was explained to him in that TVNZ wished to report on the
Commission’s investigation into his pamphlet, and that she had spoken to a researcher
from the Disinformation Project who had expressed concerns about the content of the
Pamphlet and other statements made by Mr Batchelor. She says Dr Hattotuwa’s

specific concerns were not put to him given a further interview was forthcoming.

[42] She says Mr Bachelor told her he was unavailable that day, and that the
upcoming Saturday, 5 August 2023 would be more suitable. She says further he told
her he did not want to be interviewed on camera. Any contemporaneous notes taken

of that call have been discarded, which is explained below.

10 Based on the call logs discovered by TVNZ.



[43] Dr Hattotuwa was interviewed remotely via an audio-visual link at around
4.00 pm on 3 August 2023. The video records Dr Hattotuwa making several
comments about Mr Batchelor’s pamphlet, and his rhetoric generally calling it

“dangerous speech” and stating, “it incites hate”.

[44] On the morning of 5 August 2023, she received a follow up email from
Dr Hattotuwa, which attached a document analysing social media activity relating to

the Stop Co-governance campaign.

[45] Ms Hurihanganui wanted to give Mr Batchelor an opportunity to respond to
Dr Hattotuwa’s comments. At 11.10 am on 5 August 2023, Ms Hurihanganui sent
Mr Batchelor a text message asking if the interview could happen at 11.30 am.
Mr Batchelor responded “12 pm”. Ms Hurihanganui confirmed she would call him at
that time and did so. She telephoned him but he did not answer. She rang back shortly

after, and he did answer.

[46] The interview, based on TVNZ’s telephone logs, went for 10 minutes. The
interview was filmed in the TVNZ newsroom showing just Ms Hurihanganui with
Mr Batchelor on speakerphone. Although Ms Hurihanganui took notes of the
interview, the pad which contained the notes was later discarded. Ms Hurihanganui
explained pads are commonly discarded once they are used up as the paper notes of
interviews are generally not retained given the relevant aspects of the interviews are
recorded on video. Her evidence was she could not recall what she did with the
specific pad she used but was unable to locate it after Mr Batchelor commenced these

proceedings.

[47] In addition to not retaining the pad, the full video of the interview with
Mr Batchelor was also not retained and, a full transcript not taken. Ms Hurihanganui
says that is because there was no need to do so. The reporting was completed that day.

Following an editing process only parts of the interview were retained.

[48] The full videos, however, of the interviews with Dr Hattotuwa and Mr Edgeler
were retained because they had been tagged for longer retention. That was because of

the delay between these interviews and the subsequent interview with Mr Batchelor.



[49] Notwithstanding the absence of the raw footage, Ms Hurihanganui’s evidence
is she specifically recalls putting Dr Hattotuwa’s views to Mr Batchelor that his
rhetoric was racist and amounted to dangerous speech. She does not recall however
if she referred to Dr Hattotuwa by name, or that Dr Hattotuwa was from the

Disinformation Project.

[50] Inresponse, she says Mr Batchelor denied he was racist, incited hate, or spread
misinformation, although she does not recall the exact words he used when he did
respond. She says his responses were not concise and because of this she was unable
to formulate a succinct clip from the interview to use in the story. Instead, his position
was summarised both in the broadcast which followed and in the Article which was

published on TVNZ’s website.

Mr Batchelor responds

[51] Mr Batchelor says he discovered the Article, “Julian Batchelor under
investigation over anti co governance pamphlets”, when he was sent a link to the news
item shown on TV1 news. He says the Article was a “shock”™ and that the statements

made by Dr Hattotuwa were new to him “in every aspect”.

[52] He engaged Mr Hague as counsel. On 24 August 2023 Mr Hague wrote to
TVNZ requesting the statements made by Dr Hattotuwa be retracted and sought a
contribution towards legal costs. Whilst TVNZ republished the Article with some
amendments, none were made to the statements attributed to Dr Hattotuwa. The

Article remains online.

The Proceedings

[53] I have set out above in paragraphs [4] and [5] the statements which were

made,! and their alleged natural and ordinary meaning(s).*?

[54] The statement of claim then pleads:

1 Which are pleaded in para 4 of the statement of claim.
12 Which are pleaded in para 6 of the statement of claim.



8. On 5 August 2023, the Second Defendant published an article titled
“Julian Batchelor under investigation over anti-co-governance
pamphlets” (the Article).

9. The Article contained the Defamatory Statements

10. The Article was published online and televised by the Second
Defendant.

[55] During Mr Hague’s opening, I sought clarification on whether “the Article”
was what appears on TVNZ’s website or was the televised news item, or a combination

of both.

[56] Mr Hague confirmed “the Article” relied on is the online publication.’®
However, there appeared to be confusion on this issue expressed by Mr Batchelor
while being cross-examined. I set out these exchanges between Mr Salmond KC and

Mr Batchelor:*

Q: Okay. During your counsel’s opening and I kept an eye on you, you
seemed comfortable with this, he indicated that the case itself is
focused on the online article which I took to make sense because your
next paragraph, paragraph 6 pleads at 6.3 “the plaintiff incites hate,”
and at 6.4 “the plaintiff instigates harm,” which is you can take it from
me couldn't be said about the broadcast but can probably be said about
the online article. Do you follow that point?

You mean this article or the online article about —
The one you're suing on?

Yes, okay, yep.

kxR =

So your counsel said you were not suing in open submissions to all of
us here, including you said that you weren't suing on the broadcast
which didn’t contain the words “incites hate and instigates harm
offline,” but you are suing on the online article and what I'm just
putting to you is that makes sense because the online article used the
words “incites hate and harm offline,” but the broadcast didn’t. Am I
understanding that right?

A: I need to check the actual broadcast to see how closely it parallels to
what is written.

Q: Right, well my learned friend will have it there too and so someone
will speak up or correct this, but for now you can take it from me to
save time, it doesn’t have that sentence.

13 The words “It incites hate, and it instigates harm offline” were not mentioned in the televised news
item.
14 NOE p 20.



A: Okay.
Q: And all I'm wanting to check is I should be talking to you about the
article, the online article because you're not suing on the broadcast,

that’s what your counsel has told the Court and that's right isn't it?

A: The article went out to 600 to 700,000 people.

e

Sure, I'm just wanting to be clear which one I talk to you about but
you're suing on the article aren’t you?

I'm what? I didn’t understand the —
You are suing on the article?

Yes.

e Rz

We can put the broadcast in terms of the time I need to talk to you
about things to one side because you're not suing on the broadcast, we
correctly read your statement of claim as suing on TVNZ’s online
article?

A: I'd have to ask my lawyer about that.

[57] Although there may be some confusion on Mr Batchelor’s part, ultimately it is
of little moment given the defendants admit the statements were published in the
Article. Accordingly, the primary issue is whether the statements published are
defamatory and, if they are, whether the affirmative defences pleaded by the

defendants succeed.®

The Affirmative Defences and Mr Batchelor’s Pleaded Responses

[58] As I have noted the affirmative defences relied on by the defendants are truth
(by Dr Hattotuwa only), honest opinion, responsible publication of a matter in the
public interest and, mitigation of damages. I have set out the relevant principles below.

No disagreement exists between counsel as to these principles.

[59] The defence of responsible publication of a matter in the public interest was
added late to Dr Hattotuwa’s defence. No real objection was raised by Mr Hague to
this late addition although he did not consent to the same. In any event I allowed the

late pleading principally on the basis that Dr Hattotuwa was simply adopting the

15 The defendants do raise issues around publication although I have found, for the purposes of proof,
publication is established.



position pleaded by TVNZ that it (not Dr Hattotuwa) acted responsibly when it
prepared and published the Article. Furthermore, no real prejudice could be shown if
the additional pleading was allowed given any finding on this issue in favour of TVNZ

would extend for the benefit of Dr Hattotuwa.

[60] However, even before a consideration of the affirmative defences is made, both
Dr Hattotuwa and TVNZ plead the statements are not defamatory as the alleged natural
and ordinary meanings cannot be attributed to the statements which were made.
Accordingly, I deal with this defence below before turning to a consideration of the

affirmative defences. I first outline the general legal principles.

Legal Principles
Defamation generally

[61] There are three basic elements which Mr Batchelor must prove in defamation.

They are:
@ Defamatory statement(s) were made;

(b)  The statement(s) were about (in this case) Mr Batchelor

(identification); and
(© The statement(s) were published.

[62] In terms of what is a defamatory statement, I respectfully adopt the
observations made by Becroft J in Castillo v Ybanez where his Honour drew from the

authors of Todd on Torts as to general definitions of what is a defamatory statement:*®

What is a defamatory statement?

[34] There is no statutory definition of what constitutes defamation.
Instead, guidance can be sought from case law — where the courts have not
adopted a single definition for what constitutes a defamatory statement. The
authors of Todd on Torts helpfully set out four general definitions that tend to
be commonly cited in cases.

16 Castillo v Ybanez [2023] NZHC 1723 at [34]; citing Stephen Todd (ed) Todd on Torts (8" ed, Thomson
Reuters, Wellington, 2019) at [16.3.01].



“(1) A statement which may tend to lower the plaintiff in the
estimation of right-thinking members of society generally;'

2 A false statement about a person to his or her discredit;*8

3) A publication without justification which is calculated to
injure the reputation of another by exposing him or her to
hatred, contempt or ridicule;*

4 A statement about a person which tends to make others shun
and avoid him or her.?

While all these definitions have the same thrust, there are differences
in emphasis between them. A reading of all four together gives a
reasonable impression of the nature of the tort. A more accurate
appreciation must depend on example.”

[63] The requirements for a plaintiff to plead and give particulars of the alleged
defamatory statements are set out in s 37 of the Defamation Act 1992. The Court must
then determine if the words are defamatory. To reach this determination I again adopt

Becroft I’s observations regarding the approach required:?*

[37] ... before a Court can say whether words are defamatory, it must
decide what the words mean. The test is stated by Lord Selborne in Capital
and Counties Bank Ltd v George Henty & Sons:*

“The test ... is whether under the circumstances in which the writing
was published, reasonable [people], to whom the publication was
made, would be likely to understand it in a libellous sense.”

[38]  The “reasonable person” is an ordinary person with ordinary general
knowledge, not an unusually suspicious or unusually naive person.”® A
reasonable person does not live in an ivory tower and is not inhibited by a
knowledge of rules of construction. The reasonable person “can and does read
between the lines in the light of his general knowledge and experience of
worldly affairs”.

[64] In Sellman v Slater, Palmer J succinctly explained that a statement will be

defamation “if it causes the reasonable person reading or hearing it to think worse of

the person concerned in a more than minor way”.?

17 Sim v Stretch [1936] 2 All ER 1237 (HL) at 1240 per Lord Atkin.

18 Youssoupoff' v Metro-Goldwyn-Mayer Pictures Ltd (1934) 50 TLR 581 (CA) per Scutton LJ.
19 Parmiter v Coupland (1840) 7 M & W 105, 151 All ER 340 at 109, 342 per Parke B.

2 Youssoupoff' v Metro-Goldwyn-Mayer Pictures Ltd, above n 18, per Slesser LJ.

2L Castillo v Ybanez, above n 16, at [37].

22 Capital and Counties Bank Ltd v George Henty & Sons (1882) 7 App Cas 741 (HL) at 745.
2 Lewis v Daily Telegraph Ltd [1964] AC 234 (HL) at 259 per Lord Reid.

24 Sellman v Slater [2018] 2 NZLR 218 (HC).



[65] Interms ofthe reasonable person test, Becroft J relied on the following passage

from Todd on Torts:?®

A statement may convey to the ordinary reader more than it expressly states:
the words may have overtones and convey inferences which are apparent to
the ordinary person without special knowledge. If these overtones and
inferences are defamatory of a person, that person will have a cause of action.

In Grubb v Bristol United Press Ltd Holroyd Pearce LJ gave a clear example:%®

“If the defendant published of John Smith: ‘His name is certainly not
George Washington’ then, however much the defendant may argue
that the words were a harmless truism concerned with nomenclature,
the natural and ordinary implication of the words is that John Smith is
untruthful; and presumably the jury would find that to be the ordinary
meaning of the words.”

The New Zealand Court of Appeal has summarised the “reasonable person”
test in the following propositions:?’

@) The test is objective; under the circumstances in which the words were
published, what would the ordinary reasonable person understand by
them?

(b) The reasonable person reading the publication is taken to be one of
the ordinary intelligence, general knowledge and experience of
worldly affairs.

(©) The Court is not concerned with the literal meaning of the words or
the meaning which might be extracted on close analysis by a lawyer
or academic linguist. What matters is the meaning which the ordinary
reasonable person would as a matter of impression carry away in his
or her head after reading the publication.

(d) The meaning necessarily includes what the ordinary reasonable
person would infer from the words used in the publication. The
ordinary person has considerable capacity for reading between the
lines.

(e) But the Court will reject those meanings which can only emerge as
the product of some strained or forced interpretation or groundless
speculation. It is not enough to say that the words might be
understood in a defamatory sense by some particular person or other.

()] The words complained of must be read in context. They must
therefore be construed as a whole with appropriate regard to the mode
of publication and surrounding circumstances in which they appeared.

2 Castillo v Ybanez, above n 16, at [39]; citing Stephen Todd, above n 16, at [16.3.05]. See also Hyams
v Peterson [1991] 3 NZLR 648 (CA) at 654 per Cooke P.

% Grubb v Bristol United Press Ltd [1963] 1 QB 309 (CA) at 327.

2 New Zealand Magazines Ltd v Hadlee (No 2) [2005] NZAR 621 (CA) at 625. See also Young v
Television New Zealand Ltd [2014] NZCA 50; and McGee v Independent Newspapers Ltd [2006]
NZAR 24 (HC).



[66] Publication of the alleged defamatory statement must have been made by the
defendant to a person other than the plaintiff. No publication occurs if it is made only

to the plaintiff.?®

[67] Persons who make posts on social media platforms can be exposed to claims

in defamation. As Becroft J noted in Castillo v Ybanez:?®

[43] Publication on the internet is publication for defamation purposes. In
Stocker v Stocker, an English case, where comments were published on the
Facebook page of another person, the defendants lack of awareness that their
friends could see it did not excuse the fact of publication. The United
Kingdom Supreme Court considered the advent of the 21st century brought
with it a new class of reader: the social media user. The judge, tasked with
deciding how a social media post would be interpreted by a social media user,
had to keep in mind the way in which such postings were made and read. The
imperative was to ascertain how an ordinary reasonable reader would interpret
the message. That search should reflect the circumstances that it was a casual
medium; it was in the nature of conversation rather than carefully chosen
expression; and it was pre-eminently one in which the reader read and passed
on.

The affirmative defences

[68] The burden of proving the elements of a defamation cause of action rests with
a plaintiff. Because Dr Hattotuwa and TVNZ have pleaded the affirmative defences

noted earlier, the burden of proving these defences shifts to them.

[69] Again, no real disagreement exists between counsel as to the legal principles

for these affirmative defences.

Truth

[70]  Truth is an absolute defence to any claim in defamation. Even if the statement
is defamatory, a defendant cannot be liable if the statement is true. Section 8 of the

Defamation Act provides:

28 Powell v Gelston [1916] 2 KB 615 at 619 per Bray J.

2 Castillo v Ybanez, above n 16, at [43]; citing Stocker v Stocker [2019] 3 All ER 647. See also Al
Armoundi v Brisard [2007] 1 WLR 113 (EWHC) which explains the plaintiff bears the onus of
proving the publication was accessed and downloaded (ie viewed) by a third party.



8 Truth

(1) In proceedings for defamation, the defence known before the
commencement of this Act as the defence of justification shall, after
the commencement of this Act, be known as the defence of truth.

2) In proceedings for defamation based on only some of the matter
contained in a publication, the defendant may allege and prove any
facts contained in the whole of the publication.

3) In proceedings for defamation, a defence of truth shall succeed if—

(a) the defendant proves that the imputations contained in the
matter that is the subject of the proceedings were true, or not
materially different from the truth; or

(b) where the proceedings are based on all or any of the matter
contained in a publication, the defendant proves that the
publication taken as a whole was in substance true, or was in
substance not materially different from the truth.

[71] Asnoted ins 8(3), a defamatory statement may not be true in an absolute sense.
It is sufficient to prove a defamatory statement is substantially true. “A substantial
truth” means although every word is not true, the substance or the gist of the statement

is true.®®

Honest opinion
[72] Section 9 of the Defamation Act provides:

9 Honest opinion

In proceedings for defamation, the defence known before the
commencement of this Act as the defence of fair comment shall, after
the commencement of this Act, be known as the defence of honest
opinion.

[73] Todd on Torts explains:®!

... Any individual has a right to express an opinion on something. Provided
this opinion is honestly held, and the speaker has got his or her facts right, it
does not matter how unusual, or extreme, or damaging the opinion may be.

0 Lange v Atkinson [1998] 3 NZLR 424 (CA) at 435; and Pepi Holdings Limited v BMW New Zealand
Limited CA21/97, 25 August 1997.
31 Stephen Todd (ed) Todd on Torts (9" ed, Thomson Reuters, Wellington, 2019) at [15.8.1].



... the defence is the very essence of freedom of speech; the right that citizens
should be able openly to air their views and exchange criticisms on matters
which concern them. “Honest opinion” must protect such persons as writers
of letters to the editor in our newspaper, editors themselves and their editorials,
persons commenting on the news in the broadcast media, writers of literacy
and art reviews, political cartoonists, and now the posts of comments on
websites, blogs and social media.*?

[74] The defence of honest opinion however comes with conditions.

[75] Firstly, the statement must be expressed as an opinion and not an allegation of
fact. A reader must know what has been commented on, meaning the relevant facts
need to be to be set out with the opinion and conclusion separately drawn from the
facts.®® A sufficient indication of the aggregate facts before the opinion is expressed
will suffice.3* As Todd on Torts notes, the question which is asked is whether the

subject matter has been sufficiently clarified to justify the comment being made.

[76] Secondly, the facts from which the opinion are drawn must be true.
The defence of honest opinion is not available where the opinion is based on events
which never happened or facts which the defendant has got wrong.*® To do so, in
accordance with s 38 of the Defamation Act 1992, a defendant must provide the

particulars which specify the statements they allege are statements of (true) facts.

[77] The only exception to this principle is where a statement is protected by
privilege (which in this proceeding has not been pleaded), or where s 11 of the
Defamation Act 1992 applies. Where a publication consists of partly statements of
fact and partly statements of opinion, a defendant can establish either that the facts
relied upon are not materially different from the truth or, any other relevant facts

generally known at the time of publication are true.

[78] The third condition is a requirement the opinion must be recognised as an
opinion which is separate from the facts in question. The words published cannot be

published as a fact. As Todd on Torts explains:®®

32 Karam v Parker [2014] NZHC 737.

33 Silkin v Beaverbrook Newspapers Limited [1958] 1 WLR 743 (QB) at 744

34 Kemsley v Foot [1952] AC 345 (HL) at 357; and Low Volume Vehicle Technical Association Inc v
Breit [2017] NZHC 2846, [2018] 2 NZLR 587 at [64].

35 Todd on Torts, above n 31, at [15.8.2(2)].

% At [15.8.3].



The most common type of statement of opinion is the expression of a value
judgment, where the commentator is studying his or her view on the merits or
otherwise of something ... statements of opinion may also be constituted by a
conclusion, inference or fact drawn from the primary facts in which the
commentator is relying.

[79] Fourthly, where the defendant is the author, the opinion expressed must be
genuine or they genuinely believed in the opinion expressed.®’ The Court must
determine the honesty of the opinion which is held and not the reasonableness.
What that means is an opinion expressed may be motivated by malice,® or is obstinate,
or prejudiced,® and may still succeed if the opinion expressed by the defendant is still
genuine. Where (as in this case) an organisation such as TVNZ pleads the defence of
honest opinion it must establish it has no reasonable cause to believe the opinion of
Dr Hattotuwa was not the genuine opinion held by him when he expressed his

statements.*°

[80] Finally, a defendant cannot rely on facts which they were unaware of at the

time of publication. The facts must be known at the time the publication was made.

Responsible publication of a matter in the public interest

[81] The Court of Appeal’s decision in Durie v Gardiner is the leading authority on
this relatively new defence in defamation. ** In Durie the Court set out the elements
of the defence and what factors need to be established in relying on the defence. These

factors are helpfully summarised in the High Court case of Lee v Lee:*

[176] The Court of Appeal held unanimously that the key elements of the
new defence are:

(a) The subject matter of the publication must be of public
interest.

(b) The communication must be responsible.
On both of these elements, the defendant bears the onus of proof.

[177] Inrelation to the public interest element:

37 See Du Claire v Palmer [2012] NZHC 934 and s 10(1) of the Defamation Act 1992.
38 Section 10(3).

39 Mitchell v Sprott [2002] 1 NZLR 766 (CA) at 773.

40 Defamation Act, s 10(2)(b).

4 Durie v Gardiner [2018] 3 NZLR 131 (CA).

4 Lee v Lee [2018] NZHC 3136 at [176]-[179]; citing Durie v Gardiner, above n 41.


https://defamationupdate.co.nz/wp-content/uploads/case-database/2018/Durie-v-Gardiner-2018-NZCA-278.pdf

(a) The defence is available to all who publish material of public
interest in any medium.

(b) In determining whether the subject matter is of public interest,
the judge should step back and look at the thrust of the
publication as a whole; it is not necessary to find a separate
public interest justification for each item of information.

(©) To be of public interest, the subject matter should be one
inviting public attention or about which the public or a
segment of the public has some substantial concern because it
affects the welfare of citizens, or one to which considerable
public notoriety or controversy has attached.

[178] The Court of Appeal said that in determining whether the
communication was responsible, relevant circumstances to be taken into
account may include:

(a) The seriousness of the allegation — the more serious the
allegation, the greater the degree of diligence to verify it.

(b) The degree of public importance.

(© The urgency of the matter — did the public’s need to know
require the defendant to publish when it did, taking into
account that news is often a perishable commodity.

(d) The reliability of any source.

(e) Whether comment was sought from the plaintiff and
accurately reported — this was described in Torstar as a core
factor because it speaks to the essential sense of fairness the
defence is intended to promote. In most cases it is inherently
unfair to publish defamatory allegations of fact without giving
the target an opportunity to respond.

® The tone of the publication.

(2) The inclusion of defamatory statements which were not
necessary to communicate on the matter of public interest.

[179] The above list of factors clearly derives from the Supreme Court of
Canada’s decision in Torstar, which in turn drew from the Reynolds factors
identified by Lord Nicholls in that case. The list is not exhaustive and, in some
cases, not all factors may be relevant. The factors must be applied in a practical
and flexible manner with regard to practical realities and with some deference
to the editorial judgment of the publisher, particularly in cases involving
professional editors and journalists.

Mitigation of damages

[82] Both Dr Hattotuwa and TVNZ plead Mr Batchelor failed to mitigate any
damages he may have suffered. In opening Mr Salmond KC for Dr Hattotuwa



submitted Mr Batchelor suffered no damages to his reputation given his own conduct
of continuing to publicise and referencing the Article on his blog and in various

interviews about these proceedings.*

[83] Under cross-examination Mr Salmond KC also put to Mr Batchelor given
others had called him a “racist” and that he had taken no action against them, he
himself accepted he had not suffered any reputational harm when called a racist.
Mr Batchelor insisted however the harm was caused through the wide publicity the

Article had received given the viewership numbers of TVNZ.#

[84] Ultimately because of my findings on the affirmative defences, it is
unnecessary for me to consider this defence. If it was necessary, I simply note it would
have been a difficult exercise to quantify any harm suffered, not necessarily because
of Mr Batchelor’s conduct of republishing and referring to the Article but, more
because there was no independent evidence produced establishing harm had occurred

which would enable damages* to be awarded.

Lack of Discovery; Inadmissibility of Evidence; Who was Paying Mr Batchelor’s
Legal Costs? Assignment of the Claim? Abuse of Process?

[85] What occupied some focus during the hearing were issues of (a lack of)
discovery by Mr Batchelor; admissibility objections of some evidence; the refusal by
Mr Batchelor to answer a question about who funded the Pamphlet and, the discovery
Mr Batchelor was not paying his legal costs but instead, they were being paid by a
Mr Grenon. To a greater or lesser extent, each issue led to the point that in closing,
the defendants were highly critical of Mr Batchelor’s conduct which they say has led

to an abuse of the Court’s processes.

[86] In my view, the distraction of what was revealed during the hearing and/or the
issues of admissibility and lack of discovery have had little or no impact on my
assessment of the merits of Mr Batchelor’s claim. I have accepted then, all of the

evidence which has been produced irrespective of the objections which have been

43 Such as with Sean Plunket on his Youtube Channel.

4 He suggested 600,000 — 700,000 people although the figure was never independently verified.

4 General, special or exemplary. For a full and recent commentary of how damages are assessed in
defamation cases see Solomon v Prater [2021] NZHC 481 at [103] per Clark J.



made. Having the benefit of listening to and considering the evidence I was able to
reach determinations on that evidence in terms of its relevance to the pleaded claims

and defences relied upon.

[87] Equally, issues over the lack of discovery have not hindered my assessment of
the evidence. However, in saying that, I reserve the right for the defendants to refer

to this issue again when costs are considered.

[88] That right extends also to the issue of Mr Grenon’s involvement in these
proceedings. His involvement comes in two forms. The first is the question of who
is the real plaintiff in this proceeding? The second goes to the question of costs. If
Mr Grenon is paying the legal costs of Mr Batchelor, then what exposure does

Mr Grenon have to an adverse costs award against Mr Batchelor?

[89] Clearly Mr Grenon’s presence was unknown until Mr Batchelor was required
by the Court to answer the question of who was funding his legal costs. But rather
than this having any influence on my determinations of the merits of the claim, it is an
issue which will go to costs, particularly when, as I commented during the hearing,

Mr Grenon has not had an opportunity to address the Court.*®

[90] The remaining issue is Mr Batchelor’s refusal to answer who was funding the
costs of producing and publishing the Pamphlet. I delivered an oral decision which
declined to hold Mr Batchelor in contempt but noted his refusal may have some
influence in my assessment of his evidence in general, especially where issues of

credibility needed to be determined.

[91] AsIdiscuss below, there is only one area of the evidence which was in conflict
and needed a credibility finding. That was whether the interview between Mr

Batchelor and Ms Hurihanganui took place and, if it did, what was discussed.

46 Mr Salmond KC, supported by Mr Nilsson, pressed in closing submissions an unlawful assignment
of Mr Batchelor’s claim may have occurred. However, I apprehend in doing so they accepted any
consequence of this conduct should come by way of a costs award. Mr Hague in his closing
submissions stated there is no evidence of any assignment occurring, which on the current analysis
of the evidence which is before the Court may well be correct. The matter will be dealt with in
the context of costs which I outline in my conclusion and further directions.



[92] I have found on the evidence the interview did take place and, in this regard,
prefer the evidence of Ms Hurihanganui both in terms of the interview taking place
and what was discussed. Although I would have reached this finding independent of
Mr Batchelor’s refusal to disclose the funder of the Pamphlet, for reasons I explain,
when his refusal is put into the mix of assessing overall credibility, Mr Batchelor’s

refusal has not assisted him.

Determination of Evidentiary Issues

[93] I turn then to the interview between Mr Batchelor and Ms Hurihanganui. In
assessing evidence which is in conflict, I undertake an evaluative assessment of the
evidence, reminding myself in doing so of the “thirteen axioms of fact-finding”,*’ the
most important of which being parties carry the burden to prove their claims to the
civil standard of the balance of probabilities.*® This is done on the assessment of the
evidence as a whole which includes all contemporaneous evidence such as the

existence of documents and electronic records.

[94] 1 have carefully assessed the credibility of the evidence of both Mr Batchelor
and Ms Hurihanganui and as noted, prefer Ms Hurihanganui’s. Her evidence
presented as precise and coherent, and she was prepared where required to concede on
areas in which her recall of events was not clear. This included not being able to recall

whether she mentioned Dr Hattotuwa by name in the interview.

[95] Ihave found Mr Batchelor’s evidence on this issue, and indeed most issues in
this hearing, to be imprecise and more of a narrative of events which suit his theory of
what happened or should have happened rather than an accurate depiction of what did
happen. An example of this is his refusal to answer what was a straight-forward
question of who funded the Pamphlet. The risk Mr Batchelor ran in adopting this
position is the Court is left with the impression Mr Batchelor will only tell the Court
what he wants the Court to hear, rather than all of the evidence which enables the Court

to assess the evidence as a whole.

47 Briggs v Drylined Homes Ltd [2023] EWHC 382 (KB) at [14].
48 All parties carry that burden given the affirmative defences which have been pleaded.



[96] In respect of the interview, his evidence contradicts what are obvious
incontestable points. Namely, there is independent evidence of telephone calls and
texts between Ms Hurihanganui and himself which occurred, but he has no explanation
as to why such calls did occur other than to generally say he was receiving many calls

from many journalists during 2023.

[97] Ihave already set out Ms Hurihanganui’s version of what happened and there

is no need to repeat the same.

[98] Mr Batchelor’s evidence in chief, and under cross-examination is, at best,
equivocal. As I say he accepted he was being contacted in 2023 by many reporters
some of whom may have been from TVNZ.*® He further accepts there were telephone
records of him being contacted by TVNZ in August 2023.%° He is adamant however

even if he was contacted by TVNZ, the statements made by Dr Hattotuwa were never

put to him for him to comment.>* I set out the relevant parts of his brief as follows:?

66. In 2023, I remember being contacted by a lot of reporters and a couple
of reporters were from Australia, who may have been from Television
New Zealand Limited (TVNZ).

67. There are phone records that TVNZ contacted me around August
2023. At that time the main controversy was the Electoral
Commission stating the Pamphlet was a breach of the electoral
commission law. We engaged Stephen Franks at Franks Ogilvie in
relation to this matter, and we were successful.

68. However, TVNZ have never asked me about the statements made by
Dr Sanjana Hattotuwa in their Article...

69. Not only did TVNZ never ask me about the defamatory statements,
they never talked to me about these topics or asked for my response
to them.

70. The statements published by TVNZ and Dr Sanjana came as brand-
new information to me. I am sure of this because if I had been called
a “racist” and that is not something I would have been okay with. I
would also not forget Dr Sanjana Hattotuwa’s name if they had
mentioned it as it is quite a distinct name.

49 BOD p 136: Brief of evidence of Julian Batchelor dated 6 October 2025 at para 66.
50 At para 67.

51 At paras 68-71.

52 BOD p 148.



71. If TVNZ had contacted me, I would have asked for examples of
racism spoken by me. I would have responded to anything said to me.
I would have given a response in line with my evidence above.

[99] Under cross-examination Mr Batchelor’s answers were unclear as to whether

he was contacted:*®

A: No, I can't remember, because I had reporters ringing every single day
and I remember if anything — I mean I remember very, very clearly
that I was never rung by Dr Hattotuwa or TVNZ about the article that
appeared on television, that’s one that I definitely am sure about.

[100] Mr Salmond KC put to Mr Batchelor whether it was possible, given the number

of interviews conducted by him over 2023, he may have forgotten the interview with

Ms Hurihanganui.>* Mr Batchelor remained adamant that was not the case:>

Q: I can understand that it would be more notable to talk to someone like
Dr Hattotuwa and that you would be more likely to remember that,
but do you accept if you can't remember this one, you could well just
not remember your TVNZ interview before this article?

A: Absolutely impossible.

Q: All right, you think you’d remember TVNZ crisply for some reason.
What’s the difference?

A: Firstly, because of the TV item which came on and was starkly
different from anything that I had ever heard where he says I'm
inciting violence, that this is racist rhetoric and the long white cloud
of racism, that I'm a racist and that it was sent out to six to 700,000
people, that made the difference.

[101] Mr Batchelor’s position pivoted somewhat later in his cross-examination,
when he appeared to concede an interview did take place but remained adamant the

statements were not put to him: >

A: I have never denied speaking to Ms Huriham, pardon me, your
surname. I’ve never denied that.

53 NOE p 23, lines 4-7.

% Based on an article written by a journalist from “The Press” called Charlie Mitchell which
Mr Batchelor could not recall giving but instead maintained it was based on comments made by
him at various meetings held during the tour.

55 NOE p 24, lines 28 — 35 and p 26, lines 22 — 29.

% NOE p 207, lines 30-31.



[102] One logical conclusion of Mr Batchelor’s evidence (save for the pivot) is the
interview did not take place and Ms Hurihanganui’s evidence is false. This theory
would lead to the conclusion TVNZ deliberately made up a story about him and then
broadcast the story on national television. The only evidence he had to support this
theory is he says he would have remembered the interview given (what he says) is
Dr Hattotuwa’s (unusual) name, the content discussed as well as the reputational

consequences to him in terms of what was allegedly put to him.

[103] The other (and somewhat more generous) conclusion is he did not remember
the interview per se but would have remembered the statements being put to him which

they were not.

[104] Mr Batchelor’s changing of position and inconsistency generally on the
interview does not help him. After consistently denying the interview ever taking

place® it is difficult to now understand exactly what Mr Batchelor is saying.

[105] However, as I have said, the contemporaneous evidence which does exist
includes the telephone logs and text messaging with Mr Batchelor’s telephone from
Ms Hurihanganui. Although written notes of the interview were destroyed, some
footage of the interview exists. What all of this establishes is that at some point Mr
Batchelor was telephoned and those calls lasted some minutes (the longest being

approximately 10 minutes). Something was discussed during the 10-minute period.

[106] As to that “something” I find the topics that were discussed were the issue of
whether the Pamphlet breached the Electoral Act and, the issue of what Dr Hattotuwa
had said about the Pamphlet. I accept then Ms Hurihanganui’s evidence she put
Dr Hattotuwa’s views to Mr Batchelor that his rhetoric was racist and amounted to
dangerous speech. I accept also she may not have referred to Dr Hattotuwa by name,
or that Dr Hattotuwa was from the Disinformation Project which may explain why

Mr Batchelor had no recall of who may have made the comments. For the purposes

57 Reference is also made to an interview with Sean Plunket (produced in the common bundle) where
he stated he was never given a chance to respond to what was published and was never
interviewed.



of determining whether the interview even took place however, whether Dr Hattotuwa

was mentioned or not is irrelevant to this finding.

[107] Notwithstanding Mr Batchelor denials the interview took place, I do find he
would have denied he was racist, incited hate, or spread misinformation. While he
may have not used these exact words, Mr Batchelor’s evidence throughout this hearing
was consistent in that he does not believe he is racist, expresses racist rhetoric or

incites hate.

[108] Four other witnesses gave evidence in this hearing. They were Dr Hattotuwa;
Mr Peter Williams, as an expert for Mr Batchelor; Mr Phillip O'Sullivan, the Executive
Editor for News at TVNZ; and Dr Chris Wilson, an expert for TVNZ. [ leave my

comments on their evidence for when I address each of the affirmative defences.

[109] I turn then to consider each of the defences.*®

Were the Posts Defamatory?
What words/statements were published?

[110] There is no controversy over what words/statements were published. The

pleaded statements are:

@) It is what you would call dangerous speech. It incites hate, and it
instigates harm offline.

(b) This is racist rhetoric.
Were the statements published?

[111] Mr Batchelor’s evidence was because the viewership of TVNZ is between
600,000 to 700,000 people, then the publication of the statements was widespread.

Although I apprehend this evidence was focused on the reputational harm he claimed

% As I indicated to counsel at the conclusion of the hearing I have determined all defences (other than
mitigation) in this judgment. I do so in recognition of the importance of making findings on the
evidence across all of the defences, but also the amount of work counsel have put into this
proceeding.



he suffered, it also has relevance to the issue of proving someone actually read the

Article.

[112] AsIhave previously noted, no independent evidence was produced to confirm
the viewership numbers for TVNZ, and Mr Nilsson urges a cautious approach should
be adopted in terms of numbers of persons who may have read the Article absent any
independent evidence confirming the same. He does however concede publication
can be proved by inference® which in my view is appropriate because the topic of the
Stop Co-governance tour in 2023 was attracting significant public attention. It is not
unreasonable then to assume members of the public viewed, and read, both the

broadcast and the Article.
[113] I find publication is proven.

What was the meaning of the words which were published?

[114] Mr Batchelor pleads the natural and ordinary meanings of Dr Hattotuwa’s

statements are:%°

@) Mr Batchelor uses racist language:
(b)  He intends to persuade others to hold racist beliefs:
(© He incites hate:

(d) He instigates harm.

[115] TVNZ accepts there may be “reasonable grounds” to believe Mr Batchelor’s
rhetoric, in the Pamphlet and in other contexts includes “racist language” and

“dangerous speech”.5!

[116] However, Mr Nilsson submits the words should be seen in context.? That
context being, a reasonable person would understand the interview noted Mr

Batchelor’s denial of being a racist and that he did not use hate speech (thereby

% Citing Al Armoundi v Brisard, above n 29.

80 Statement of Claim dated 29 August 2023, para 6.

61 Mr Nilsson’s closing submissions, para 5.2.

62 Relying on the approach in Koutsogiannis v The Random House Group Ltd [2019] EWHC 48 (QB),
[2020] 4 WLR 25.



providing balance) and, that the statements made by Dr Hattotuwa were directed at the

statements made by Mr Batchelor rather than the “intent” of Mr Batchelor.

[117] In my view, and adopting the approach in Koutsogiannis, a hypothetical reader
of the Article would reasonably form the view the meaning of Dr Hattotuwa’s
statements about Mr Batchelor’s comment would be: he uses racist language, and that
his comments incite hate and instigates harm. No complicated straining of Dr
Hattotuwa’s statements is necessary to reach this position given the conclusions which

naturally flow from the words he used.

[118] However, I do not find one of the natural and ordinary meanings of
Dr Hattotuwa’s statements is that Mr Batchelor’s comments intend others to hold
racist beliefs. Dr Hattotuwa’s evidence is his comments were directed at his concerns
Mr Batchelor’s comments were expressions of anti-Maori racism, which “amounted
to hate or dangerous speech”. The comments were not about attempts to persuade
others to hold racists beliefs. I accept this evidence. Furthermore, assessed on an
objective basis, a reader would not reach a conclusion that that was what Dr Hattotuwa
was saying in his comments. Whilst I accept the intention of the Pamphlet was to
persuade readers to accept Mr Batchelor’s views, Dr Hattotuwa was not commenting

on any underlying political intentions of the Pamphlet.

[119] Accordingly, I find the natural and ordinary meanings of the statements made
by Dr Hattotuwa are Mr Batchelor uses racist rhetoric and his comments incite hate

and instigate harm.

Were the words used defamatory?

[120] Mr Hague submitted the words “racist rhetoric” strikes at Mr Batchelor’s
“character and integrity, imputing prejudice and a belief in racial superiority”; The
words “incites hate” and “instigates harm offline” carry “an even graver sting”

suggesting such words imply “active, intentional conduct to cause a result”.5

83 Relying on the decision in Laws v Otago University Students Association [2021] DCR 115 (DC) at
[28]-[31] where the Court held the term "racist" is capable of being defamatory which carries with
it (in modern New Zealand society) a serious moral condemnation.



[121] In my view, where words are used to describe someone as a person who uses
racist language, where the language used incites hate and instigates harm, that must be
defamatory. A possible impression a reader is left with is the person who is being
described as using these terms is a racist. [ agree (as in Laws) such a term carries with

it a serious moral condemnation.

[122] I reach this assessment based on the reader being a “reasonable person” and
thereby applying the test which I have articulated above.® The Article is clear on what
is expressed. There were genuine concerns held by Dr Hattotuwa regarding the
statements and words used by Mr Batchelor. Any reasonable reader would understand
Dr Hattotuwa’s concerns, understand exactly what he was saying, and that his

concerns are directed at Mr Batchelor.

[123] In my view, a reasonable person would also understand the words would be
defamatory against Mr Batchelor if there was no lawful basis to make the statements.
This is especially so given the mode of publication (on a state-owned broadcasters
platform) and surrounding circumstances in which they appeared (where public

interest in the tour and in Mr Batchelor was high).

[124] Tt follows from this finding I consider the words are serious and are “more than
minor” as expressed by Palmer J in Sellman v Slater®® 1t follows further, that at face
value, Dr Hattotuwa’s statements must have had a material impact on Mr Batchelor’s

reputation.

[125] In considering this topic, I do acknowledge the submissions made by
Mr Nilsson regarding there is some uncertainty over the definition of what constitutes
“more than minor” when considering whether words or statements are defamatory. %

That threshold and tiers of seriousness is especially important when weighing an

64 See above at paragraphs [62]-[65].

8 Sellman v Slater, above n 24, at [68].

% See the authorities cited by Mr Nilsson which discuss whether the threshold is “more than minor” vs
“substantial” harm: Thornton v Telegraph Media Group Ltd [2011] 1 WLR 1985 (EWHC) at [95];
Sellman v Slater, above n 24, at [68]; Craig v Slater [2020] NZCA 305 at [45]; and Television New
Zealand Ltd v Talleys Group Ltd [2024] NZCA 502 at [26].
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individual’s right to the notion of freedom of expression,’’ versus crossing the line and

defaming a person’s reputation.®®

[126] To this end I am attracted to Mr Nilsson submission the line comfortably sits
where there is a (serious) material impact on the plaintift’s reputation. However, given
my finding a material impact on Mr Batchelor’s reputation must have occurred
because of Dr Hattotuwa’s statements, it is unnecessary for me to go into a further

discussion over the degrees of seriousness which may give rise to the uncertainty

identified by Mr Nilsson.

[127] T find then the words and statements made by Dr Hattotuwa and published by
TVNZ are defamatory.

Truth

[128] Only Dr Hattotuwa relies on this defence.

Submissions by Mr Hague

[129] Mr Hague submits Dr Hattotuwa has not discharged the burden to prove the
Pamphlet contains “racist rhetoric,” or that the content “incites hate”, and “instigates

harm offline”. He says then the defence of truth must fail.

[130] As a starting point, Mr Hague says a high standard of accuracy for serious
allegations is required. Sweeping generalisations and exaggeration will not meet the
threshold of truth or substantially true.%° The allegations that a person is instigating

violence is “extremely serious”, “bordering on an imputation of criminal conduct”.

67 As guaranteed by s 14 of the New Zealand Bill of Rights Act 1990.

88A helpful comparison can be drawn from the authorities which have considered the intersect between
freedom of expression and harmful digital communications under the Harmful Digital
Communications Act 2016 (the HDCA). In Hooper v Gee [2022] NZHC 1854 at [104]-[109]
Fitzgerald J noted Parliament’s acknowledgment the HDCA imposes statutory limits on freedom
of expression, especially where digital communications amount to “serious emotional or other
harm or incitement of harm”. The HDCA is not intended to restrain communications which simply
cause offence, recognising in doing so the changing dynamic of what can be expressed on social
media platforms. However, the Court will intervene where what is expressed “crosses the line
from critique and debate in a modern social media environment to harmful digital
communications” (at 145). The seriousness of the harm caused then is the trigger point as to when
orders under the HDCA will be made.

8 Communications Trumps Ltd v Rural News Group Ltd [2001] DCR 418 (DC).



[131] Mr Hague argues further the focus of Dr Hattotuwa’s statements must be
“anchored” to the Pamphlet and not Mr Batchelor’s “wider body of work™. The wider
body of work includes his blog posts, speeches, interviews and extracts from an

unpublished book called “The Maori Agenda for New Zealand”.

[132] Mr Hague submits both the headline and text of the Article refer to the
Pamphlet and any reader would not necessarily know about any other work of
Mr Batchelor. Although Dr Hattotuwa in evidence said his comments were directed
at Mr Batchelor’s comments beyond the Pamphlet, Mr Hague submits Dr Hattotuwa
conceded he was referring only to the Pamphlet in cross-examination when he referred

to the “this” and “it”, a reference to the contents of the Pamphlet alone.’”®

[133] Mr Hague argues it must follow there is a failure by Dr Hattotuwa to prove the
most serious “sting”, being the allegation the pamphlet “incites hate”, and “instigates
harm offline”. This is because there was no evidence of any act of physical harm
which resulted because of the contents of the Pamphlet, a point he says was also
conceded by Dr Hattotuwa.”* Although Dr Hattotuwa’s definition of “violence”
included “discourse”, this point was not conveyed to a reader of the Pamphlet,
meaning the ordinary reader would only understand the words to mean physical harm

which did not occur.

[134] Mr Hague also points out Mr Batchelor’s own evidence was that he actively
discourages violence.”” He says then Dr Hattotuwa’s definitive assertion that “it”

“instigates harm” is an exaggeration without factual basis.

[135] As to the allegations the Pamphlet contains racist rhetoric, Mr Hague submits
the Pamphlet contains political arguments about co-governance, the interpretation of
the Treaty of Waitangi, and the concept of “one law for all”, rather than any racist
content. These arguments are focused on the equality of citizenship, and not racial

superiority, with the concerns and arguments raised in the Pamphlet being justified

ONOE p 161.

1 Mr Hague refers also to the expert called by TVNZ, Dr Wilson, who accepted any causal link between
speech and harm is “probabilistic, rather than deterministic” (NOE p 272).

2 Mr Batchelor is viewed on video in a meeting held in Invercargill where he says the pen is more
powerful than the sword and is discouraging people against violence who ring him and say they
are armed.



based on Government documents such as the He Puapua report.”® Although the
Article claimed many of the claims made by Mr Batchelor in the Pamphlet were
“unfounded” the He Puapua report was relevant to the debate about what Mr Batchelor
argues is the undemocratic increasing presence of non-elected Maori in co-governance

roles.

[136] Mr Hague also submits both defendants have conflated Mr Batchelor’s
controversial political views with racism. He says these are value judgments and are
not based on proven facts. What the defendants are attempting to do is to apply a 2025
“academic lens to political dissent”. He cautions that if the Court “accepts that
opposing “co-governance” or criticising Treaty interpretation is legally “racist”, it sets
a precedent that criminalises political opposition”. Whilst Mr Batchelor’s views may
be controversial, such views and comments are not racist rhetoric, none have caused

violence and, he is not a racist.

Submissions by Mr Salmond KC

[137] Mr Salmond KC says the defence of truth is proven. He adopts two

approaches to get to this point.

[138] The first is proving the statements are true/substantially true/not materially
different from the truth under s 8 of the Defamation Act. To this end, the burden is
met if the substance of the sting’* is met. This means the gist of the defamation must

be proved, and not necessarily all pleaded particulars.”

[139] The second is proving under s 8(3)(b), the statements as a whole are true or not
materially different from the truth such that any untrue meaning does not have a
material impact on Mr Batchelor’s reputation. This means the seriousness of the true

parts of the publication must outweigh those parts which are false. Where those false

3 A report commissioned by Government in 2019 for a Working Group to inquire into and report on
measures to achieve the goals set out by the United Nations Declaration on the Rights of
Indigenous Peoples.

4 “Sting” being the “aspect of the meaning that has a tendency to cause harm” and not the literal
meaning of the publication: Simpson v MGN Ltd [2016] EWCA Civ 772 at [17]-[19]. See also
Lange v Atkinson, above n 30, at 435; Pepi Holdings Ltd v BMW New Zealand Ltd, above n 30, at
38.

> Edwards v Bell (1824) 1 Bing 403, 130 ER 162.



parts are serious and have a material impact on the plaintiff’s reputation the defence
1.76

will fai
[140] As to the evidence, Mr Salmond KC submits Mr Batchelor’s analysis of
Dr Hattotuwa’s position regarding the defence of truth is misconceived. Mr Batchelor

incorrectly assumes:

@ Dr Hattotuwa based his comments solely on the Pamphlet;

(b)  The word “racist” carries a meaning from pre-1970; and

(© “Harm” means only physical violence.

[141] Mr Salmond KC submits the evidence clearly establishes that prior to the
interview with Ms Hurihanganui, Dr Hattotuwa had undertaken an extensive study
and analysis of Mr Batchelor’s public statements across his many different platforms.
This evidence is confirmed in the Race and Rage report, which was produced by the
Disinformation Project in October 2023. The report covered the specific period of
June 2023 through to September 2023, however for context, also considered
developing trends in anti-Maori racism and the rise of white supremacy prior to this

period.”’

[142] Under cross-examination, Dr Hattotuwa confirmed this wider context of
research when interviewed by Ms Hurihanganui. Although the wider context was not
expressed in the Article, the footage of the interview confirms the scope of the research
which the Disinformation Project undertook including specifically on Mr Batchelor

across his multiple platforms.’®

[143] Dr Hattotuwa’s comments then were not limited to what he read in the
Pamphlet. What that means is all of Mr Batchelor’s commentary found on social

media platforms, websites, interviews and his unpublished book can be viewed and

6 Jackson v John Fairfax & Sons Ltd [1981] 1 NSWLR 36 (NSWSC).

" The Disinformation Project Race and Rage: Examining anti-Maori racism and white supremacist
ideologies in Aotearoa New Zealand (October 2023), p 3.

8 See generally the footage between 1:08 mins to 2:45 mins.



assessed as being racist rhetoric, hate or dangerous speech. That was the approach

adopted by Dr Hattotuwa when he made his comments in the interview.

[144] Mr Salmond KC submits “Mr Batchelor’s writings self-evidently contain
racism and hate speech which is harmful. This is clear on the natural and ordinary
meaning of the words.” To support this submission, Mr Salmond KC attached to his
submissions two schedules of examples (“the scheduled examples™) of racist language
and language which incites hate and instigates harm. All of the scheduled examples
are from the Pamphlet, Mr Batchelor’s unpublished book, press articles about
Mr Batchelor (which quote what he says at meetings), interviews (including from his
YouTube channels), blogposts, his own YouTube channel, recordings from his

meetings and from evidence given during the hearing.”

[145] Mr Salmond KC also points to the evidence given by both Dr Hattotuwa and
Dr Chris Wilson, an expert called by TVNZ. Although a party in the proceeding,
Dr Hattotuwa’s and Dr Wilson’s academic evidence around the relationship between
online racist rhetoric and offline harm was uncontested and unrebutted. I return to

their evidence in more detail in my analysis below.

[146] T summarise Mr Salmond KC’s submissions on the natural and ordinary

meanings of the Dr Hattotuwa’s comments:
Uses racist rhetoric

€)) The scheduled examples include “repeated derogatory generalisations

about Maori as a people and race”. The words “speak for themselves”.

(b) Mr Batchelor’s definition of racism and racist is outdated and fails to

reflect contemporary measures.®

9 All examples were admitted into evidence by way of the common bundle; have not been objected to
and in some instances specifically referred to under cross examination. Examples from those
schedules appear later in this judgment.

8 Mr Batchelor’s evidence is he believes the definition of a racist is one which is found in any pre-
1970’s dictionary. “A racist is somebody who believes that one race is superior to all others” (NOE
p 38, line 29).



(© The natural and ordinary meaning of Mr Batchelor’s own pleading is
that he allegedly uses racist language. Based on an objective
assessment of the scheduled examples, he clearly does. Although he
may say he is not a racist and does not intend to say racist statements,
“intent” is irrelevant given it is not pleaded, and his evidence is clear,

that he stands by everything he says.

Hate speech/dangerous speech

@) Dr Hattotuwa and Dr Wilson’s expert evidence was unchallenged.
Dr Wilson’s evidence is, viewed as a whole, Mr Batchelor’s comments

all fall within ordinary definitions of racist hate speech.

(b)  Mr Batchelor accepted in evidence he had been described as a racist
“a lot” and expects to be called a racist because of his views (although

denies he is) but has done nothing about it and is not concerned about

it.81

(©) Academic studies all support the nature and type of language used by
Mr Batchelor is hate speech across all of his platforms. Dr Wilson’s
evidence considered the current international academic definitions of
what constitutes hate speech and compared those definitions against
comments found in the Pamphlet and other comments Mr Batchelor
has made publicly. All his comments fall within the contemporary

definitions. None of this evidence was challenged by any other expert.

(d)  Mr Batchelor’s writings incite hate. Studies undertaken by Dr
Hattotuwa of the social engagement of Mr Batchelor’s platform
produced high engagement rates, with his online videos receiving
several hundred comments from individuals “weighing in online, often

agreeing with his message or saying more overtly racist things”.

81 As he describes the position in his book (at BOD p 3268): “And to be honest, even if I was branded
‘a racist’ it wouldn t worry me in the least. Why? Because I know, as I have said, that his word is
brandished about to shut down free speech so that the Maori politcal agenda can be pushed
through into law unopposed. So calling me a racist is just water off a duck's back”.



Instigates harm

(a)

(b)

Discussion

Mr Batchelor assumes harm to be physical harm. This ignores however

the many facets of what defines harm.

Dr Wilson’s evidence explains the different facets of harm beyond
physical violence. He describes harm being both direct (individual) and
indirect (the undermining of norms of intergroup harmony or other
social norms). Harm can range from physical harm through to
psychological harm, which includes discrimination, polarisation
between ethnic groups, hate crimes, terrorism or violence. These facets
may not result in physical harm, but they are still defined as harm. That
said, the chances of physical harm occurring does increase where
“hateful discourse increases”. Mr Batchelor’s own comments around
people arming themselves with guns and talking about civil war are

examples of this.®?

[147] T consider first whether Dr Hattotuwa’s comments are “anchored” to the

Pamphlet. Mr Hague submits they were based on concessions made by Dr Hattotuwa

during cross-examination. However, in my view those concessions are taken out of

context and do not reflect exactly what Dr Hattotuwa did say in cross-examination.

The extract relied on by Mr Hague records:®

Q:

When Ms Hurihanganui spoke to you she spoke to you about a
pamphlet titled Stop Co-Governance, didn’t she?

Yes counsel.

And that was the subject of the conversation you had with
Ms Hurihanganui wasn’t it?

That was one part of the subject of the conversation. It was a
conversation about targeted harms and violence against Maori and co-
governance.

8 Raised at the Stop Co-governance meeting in Invercargill.
8 NOE p 161, lines 7-23



Q: When you said “this is racist rhetoric”, the this in that statement was
the pamphlet wasn’t it?

A: It was.

Q: When you said “it is what you would call dangerous speech”, the it in
that statement was the pamphlet wasn’t it?

A: It was.

Q: And when you said “it incites hate, it incites harm offline”, again the
it in that statement was the pamphlet wasn’t it?

A: It was.

[148] In the above exchanges Dr Hattotuwa clearly accepts he was referring to the
Pamphlet when answering the specific questions put to him. However, the transcript

then records:®*

Q: When making these statements you didn’t talk about the studies you
relied on did you?

A: I did refer to them in the context of the conversation.
Q: I hear you when you say you refer to them in the context of that
conversation, but when you made those specific statements you didn’t

say what the basis of those statements were did you?

A: That is not correct counsel. The basis of those statements in that
assessment was based on my research...

Q: But you didn’t say that when you made those specific statements, did
you?
A: It was in the context of the conversation, very clear and I said it, it

may not have been reflected in the interview that was published.
[149] What the Article does say about the wider context is as follows:

Batchelor’s comments are being closely watched by independent research
group, The Disinformation Project.

Dr Sanjana Hattotuwa, a researcher with the Disinformation Project, says the
information spread on Mr Batchelor’s various Stop Co-Governance websites
and social channels, including the pamphlet, “is extremely worrying. It is
what you would call dangerous speech. It incites hate, and it instigates harm
offline”.

“This is racist rhetoric. This is colonialism's long shadow.”

8 NOE p 161, lines 24- 34, and p 162, lines 1-2.



“The Disinformation Project has looked at what he has said, what he has
printed, and what he's published. The traffic to his websites are significant and
have shown significant month on month increase over the course of 2023, so
he is influential," Hattotuwa said.

He said people should not underestimate the level of engagement he is
receiving.

“[On these websites and social channels] there is open talk, repeatedly, of civil
war. There is open calls for weaponisation, and for taking up weapons. There
is the sustained targeting of Maori,” he said.

The entire weight of academic research and for me, lived experience, in a
region and a country which has seen this escalation of dangerous speech online
is that it never stays online and that someone, somewhere, someday, somehow
is going to take it very seriously upon themselves to act out what is being
invited, instigated and invoked.

[150] In my view, the following findings can be made from the oral evidence and the
Article. Firstly, the extract from the Article explains who Dr Hattotuwa is and where
he is from. Secondly, under cross-examination Dr Hattotuwa specifically clarifies the
basis of his statements was from his research. Thirdly, he explains the context of his
conversation with Ms Hurhanganui included the extent of his background research he
had undertaken. This context may not have been fully explained in the Article but was
present and known in the interview. Fourthly, the extract from the Article confirms
that Dr Hattotuwa had viewed Mr Batchelor’s comments, print and publishing across
his websites and social channels. Fifthly, his conclusions on the escalation of
dangerous speech leading to persons acting out on that speech is based on his academic

research and lived experience.

[151] Based on these findings it is clear Dr Hattotuwa was not talking exclusively
about the Pamphlet during the interview, although it did form part of his analysis. His
comments about Mr Batchelor’s statements were across all of Mr Batchelor’s
platforms, and were based on his research into those platforms, his academic

background and his lived experience.

[152] What my findings mean then is all of Mr Batchelor’s comments fall into
consideration when determining whether those comments are racist rhetoric, incite

hate or instigate harm.



Racist rhetoric?

[153] Mr Batchelor’s definition of being a racist is a person ““... who believes that
one race is superior to all others”.® He rejects the notion he is a racist because he does
not believe in racial superiority (or inferiority) but strongly believes in democratic
equality for all. Mr Hague emphasised the point Dr Hattotuwa’s attempt to prove
the truth of “racist rhetoric” was to “apply a 2025 academic lens to (Mr Batchelor’s)
political dissent in opposing ‘“co-governance” or criticising the Treaty’s
interpretation”. To find he is “legally racist”, for holding these views would set “a

precedent that criminalises political opposition”.

[154] The above concerns miss the point of what is needed to prove truth in relation
to using racist rhetoric. Proving whether Mr Batchelor is or is not a racist, is not the
issue. The issue is whether he uses racist rhetoric or to put it more plainly, uses racist
language. Whilst a finding someone uses racist language may lead to a conclusion
that person is a racist, the focus is on the language he uses and not what he may be

labelled.

What then is racist rhetoric?

[155] Mr Batchelor’s definition is easily rejected, although he was referring to
“racist” rather than racist rhetoric. His definition came from what he says were pre-
1970 dictionary definitions, although he did not cite which one. The definition is

limited and reflects a time in the past which no longer reflects contemporary norms.

[156] A contemporary definition can be found in the extensive academic research
referred to in both Dr Hattotuwa’s and Dr Wilson’s briefs of evidence, as well as their
own definitions based on their academic work. Their work includes references to the

extensive body of reports from international academic experts.

[157] Their definition can be summarised as language which is a form of discourse,
aimed at supporting or normalising racism. Key features include the generalisation

and stereotyping of groups based on race; enforcing beliefs of superiority;

8 NOE p 38, line 29.



dehumanisation of a person or group; vilification of a group and blaming them for
societal woes; demonisation by portraying a group as dangerous or immoral;
incitement where the group demonstrates hostility or violence; and where the language

used is patently mis or disinformation.®

Do Mr Batchelor’s statements fall within this definition?

[158] I highlight some of Mr Salmond KC’s scheduled examples:

(a) From the Pamphlet:®

“We are fighting against:
»  Special favours / handouts for one racial group only - Maori.
»  Separate Health, Justice, and Education systems for Maori.

*  We are fighting against Private tribal companies/tribal representatives and
their bid to take over NZ, now well underway.

*  The idea that New Zealand is made up of only two groups: Maori and “the
rest.”

“Co-governance is code for a coup by stealth ... It’s happening now.”
[featuring a “coup-o-meter” with a reading of “attempted coup’]

“Claiming has become an integral part of the Maori way of life.”

“As it stands, tribal representatives are not meeting their Treaty obligations.
Instead they are choosing to rebel against the government to overthrow it by
stealth. What we are witnessing is a tribal rebellion, nothing less.”

Inviting Hugh Kawharu to translate the Te Reo Maori text of the Treaty of
Waitangi was “like inviting the Mongrel mob to take control of the ports of
Auckland...Kawharu put a spin on his interpretation of the Treaty to
massively f” and “an inside job” allowing Maori to

“The point I want you to grasp is that the plans of private tribal companies,
tribal representatives, and those in collaboration with them to completely
control the country are well under way and are on-going. As such, New
Zealand is headed for the edge of the cliff.”

“You have the perfect conditions for a coup to take place, where a minority
group are given a clear pathway to take over our country called New Zealand”

8 See also Boreus “The Palgrave Handbook of Global Social Problems” (2025, online ed). For a
education guideline see for example “Racism No Way”: An online publication of the Australian
Government for anti-racism education in Australian Schools.

87 BOD pp 480-509.



“[NJon-Maori New Zealanders will pay the bills for Maori. That is to say, non-
Maori New Zealanders will be required to finance Maori sovereignty. Let me
say that again. New Zealand tax papers are funding private tribal companies /
tribal representatives to take over their country. This is akin to Britain paying
Germany to invade their country in WW2”

“What this means is Tribal rule will replace democracy.”

“Tribal Rule means that private tribal companies / tribal representatives will
be completely running / controlling the country by 2040. The implications for
NZ are terrifyingly serious. Democracy and equality will be no more. 99.5%
of Kiwis will be disenfranchised. We will become a nation where apartheid,
racism, racial division, and separatism will be modelled for all the world to

2

see.
“... wherever the so-called indigenous people have taken control of a
country...”

“Renowned philosophers / thinkers say ... only assimilation will work ie
Maori joining the modern world and being Westernised...”

“Intense Maorification of society”

“Bullying behaviour, typical of Maori land occupations ...”. “The only people
benefiting [from co-governance] are the private tribal companies / tribal
representatives, the drivers behind the coup, who are lusting for total control
of our country, and who are getting very rich on their journey towards this end.
They do not realise it yet, but not even they will escape the coming carnage.
Only public awareness and mass public action can stop this co-governance
freight train. Co-governance must be expunged. Completely.”

(b) From Mr Batchelor's book “The Maori Agenda for New Zealand. An
Introduction”.

“Are Maori a very troubled race of people?”

“Who in their right mind wants fake honour, fake respect and fake
recognition? No one except Maori. The fact that Maori don’t object to fake
just goes to prove how lost and troubled as a race of people they really are.”

“If the culture and language of a particular people, group is on the verge of
extinction and it can be proved at embracing the culture and language of the
group leads to social decay, an increase in crime, obesity, suicide and
unemployment, fosters the development of bad character and burdens the state
sucking up taxes disproportionately, then the question must be asked, what
good reason is there to keep it alive? Allow it to die a graceful death.”

“...do we really want our children and grandchildren Maorified so they can
learn all these negative behaviours, not on my watch.”

(c) From an interview with Sean Plunket

SP says “Kia ora” — JB says “wash your mouth out” (at 00:52)



(d) Comment on stuff post from 6 Jan 2022

“There is a coup in progress, a coup which has a goal to have Maori in charge

of New Zealand. For the Treatyists, the idea of 50/50 partnership is just step
one on the road to full Maori takeover. How do I know? Pre-European Maori
didn’t ever go into partnership with another tribe. It is their genetic makeup to
conquer — the prizes of war they sought were land, slaves, and, power. Today,
cash has been added to the list. Thus, non-Maori New Zealanders are the
perfect tribe to conquer. We have power, money, and land, and we’d make
excellent slaves — we work hard, we pay taxes, and those taxes are funding the
coup.”

“At the outset, we have to understand what Treatyists are like — they are like
ISIS, nothing less. Ruthless, cunning, deceitful, determined. To think
otherwise is naivety in the extreme. My biggest fear is the we underestimate
the danger here.” [sic]

(e) Blogpost from 20 March 2022

“Maori in remote places, actually anywhere, have no trouble driving to the
TAB, McDonalds, KFC, Liqour Land, and Winz. But drive to the doctor? No.”

... Barcode-on-her-chin-Betty (AKA Barcode Betty i.e Mahuta) ...

) YouTube video posted on 28 March 2025 (including comments
underneath the post)

“Should we respect Maori?” “My questions for you are twofold — Is there
anything about Maori and Maori culture that you deeply admire? I want you
to focus on Maori culture / race as a whole, not on individuals within Maori
who have done well...when you observe Maori as a whole, their abilities,
qualities, and achievements, do you feel a deep admiration for the Maori
race?...

... as | contemplate my own answers I consider ... Maori top all the negative
statistics. 52% of all beds in prisons are occupied by Maori ... child abuse,
family violence, unemployment, cruelty to animals, 69% of children in state
care are Maori. And soon ...

“For me personally, and I have thought about this a lot, there is absolutely
nothing I admire about Maori culture or the Maori race. There is nothing that
I want to emulate. Nothing. Forcing me to learn their language, forcing me to
say Maori prayers, trying to brainwash me, subtly or blatantly, to embrace
Maori and their culture for the purpose of grooming me for the Maori takeover
of my country has a very negative effect. When I feel manipulated and coerced
into anything, I want to run a mile in the opposite direction.”

“Remember the dictionary definition? i.e. “respect” = a deep admiration of
someone. How can you respect someone who raped your daughter?”

“Maori are generally speaking, proud, arrogant and unteachable. They think
they are special and wonderful and no one can teach them anything.”



“How can you respect the gang member who has just murdered your son? (for
example).”

(g) Blog post by John Robinson on Stop Co-Governance Blog shared by
Mpr Batchelor

“I’ve started to resent the Maori ministers for the scoundrels they are. The
deviousness behind the scenes and the treason leaves me angry.”

“I do not hate these people, the Maori people. I don’t enjoy Maori language,
nor history, nor do I now seek their friendship.” “Maori did little... The
recollection of Polynesians, always huge people... me as a child were
intellectually challenged” “Was it the benevolence of the benefit system make
these ‘other people’ feel more entitled even though they provided little but
caused most of the crime and problems for society in New Zealand?”

“We even see Labour Maori demand that we accept their perversions, their
crimes, their theft and wanton greed and not say anything...now the elite

Maori and Maori MPs want to control the entity that is New Zealand”

“Tribal Governance? ... Like Hell”.

[159] Under cross-examination Mr Batchelor was keen to share and clarify his views

on Maori. The issue for him was character or what he described is a lack of character:28

THE COURT:

Q: Well let’s do it this way, you keep referring to character, so you explain
in your words what you mean character is in this context?

A: Character is a cluster of internally-driven characteristics that
somebody holds that helps them succeed in life. The lawyer’s not

listening so shall I wait for him to finish?

Q: I can hear you Mr Batchelor.

A: No, not when you’re talking to somebody else.

THE COURT:

Q: Okay, you just carry on with your evidence.

A: Character is a cluster of deep internal characteristics that people hold

which helps them to succeed in or fail in life if they don't have them
and I'll name a few of them, things like integrity, perseverance, ability
to handle failure, ability to be self-disciplined, honesty, the ability to
work hard when things are very hard, the ability to discipline oneself
and study or work, generosity, altruism, showing kindness and love to
people who can't give you anything in return. Those are some of the
characteristics of a person with great character and the more you have
of those the more likely you are to succeed in life and the less you

8 NOE pp 45-46, lines 28-33 and 1-17.



have of them the less you are going to be predicted as being a success
and it doesn’t apply just to Maori, it applies to every cultural group on
the earth. If you are a human being and if you have character you will
succeed, if you don't you won’t.

CROSS-EXAMINATION CONTINUES: MR SALMON

Q: And you're saying on your definition of that that this particular race
lacks character?

A: Correct.

Q: All right, but you say that’s not racist on your definition of the word
racism?

A: Correct.

[160] Despite Mr Batchelor believing Maori lack character, he identified a few as

exceptions:&

A: There's definitely, there's definitely some fine Maori, I live just down
the road from Kiri Te Kanawa.*

Q: If we go to 3593 you give your views under the heading respect. “For
me personally respect must be earned, as soon as respect is demanded
respect is immediately lost, all of it. For me personally and I have
thought about this a lot there is absolutely nothing I admire about
Maori culture or the Maori race, there is nothing that I want to
emulate, nothing.” That’s a negative comment about a race of people,
isn't it?

A: Yes. Listen, it’s my opinion, I'm able to hold opinion, an opinion like
that in New Zealand. Not everybody would agree with me, some do,
some don't, it is my opinion.

Yes, that is —

And according to the Human Rights legislation I'm allowed to hold
that view.

Is anyone suggesting to you otherwise today?
No.

All right.

R xR

Just letting you know.

8 NOE p 77, lines 3-22.
% Mr Batchelor also mentioned the golfer, Michael Campbell.



[161] It is important that I have included in the last extract from the transcript to
reflect Mr Batchelor’s emphasis on his presumed protections under what he called the
“Human Rights legislation”. I infer he was referencing s 14 of the New Zealand Bill
of Rights Act 1990 which protects the right to freely express one’s views and opinions.
However, whilst Mr Batchelor is entitled to these rights, the rights are not unfettered. %

In this context, comments which are patently racist will be called as such.

Does Mr Batchelor use racist language?

[162] On any measure, the answer must be yes. But the measure I have used is an
objective one, based on the application of the definition which I have set out, applied
against the examples which I have identified from the scheduled examples (although

all examples fall within the definition to some extent).

[163] The scheduled examples clearly demonstrate:

(@) Stereotyping and generalisation: Maori are rapists and gang members
who murder; Maori prefer gambling, fast food and alcohol over medical

care;

(b)  Dehumanisation: Hon Nanaia Mahuta wears a “barcode”;*?

(©) Vilification: Maori cause most crime and problems for society in New

Zealand;

(d) Demonisation: Maori are “intellectually challenged”, “perverted” and

“greedy”;

(e Incitement demonstrating hostility or violence: Maori genetic makeup
is to conquer seeking land, slaves, and power. Non-Maori are the
perfect tribe to conquer as they have “power, money, and land”, and
would make “excellent slaves”. Tribal groups are “lusting” for power.

New Zealand is at risk of a “civil war”.

91 See for example Hooper v Gee, above n 68.
92 Referencing her moko kauae.



()] Mis/disinformation: Maori lack character demonstrated in part by

Maori leading all negative statistics.

[164] The summary of the examples I have set above could of course fall into any of
the different features which make up racist rhetoric. However, what is clear the
comments are not one-off quips, or isolated to a particular period. They are sustained,
made over a significant period of time, deliberately targeting Maori. They are in many
instances highly pejorative and offensive® and, in many instances patently wrong. An
example is Mr Batchelor’s generalised comment Maori lack character. It is difficult
to understand what measure he uses to reach this conclusion but to label over 900,000
New Zealanders who identify as Maori and who lack character, is difficult to

comprehend.®*

[165] Irrespective of how he has reached this position the comments are
nonetheless racist rhetoric. I find then the defence of truth, insofar that Mr Batchelor

uses racist rhetoric, is proven.

Incites hate/Instigates harm

[166] I deal with these statements together.

[167] Taccept the sting of inciting hate and instigating harm are, as Mr Hague submits
the most damaging to Mr Batchelor. However, based on the unchallenged evidence of
Dr Hattotuwa and Dr Wilson, I accept Mr Batchelor’s comments do incite hate and
instigate harm. The connection and relationship between the comments made by

Mr Batchelor and the offline consequences are in my view clear and obvious.

[168] To this end, I reject Mr Hague’s submission “harm” must equate to physical

harm. To do so ignores what the academic research says about hate speech causing

% Which I further examine under the “incites hate/instigates harm” heading.

%2024 statistics confirm 914,000 people in New Zealand identify as Maori. Mr Batchelor asserts Maori
lead in all negative statistics. Whilst Mr Batchelor may be correct in some respects (which is
deeply troubling) care needs to be taken when comparing percentages against actual numbers. An
example is the correct statistic slightly over 50% of people in custody identify as Maori. However,
the total number of people in custody is just under 11,000 as of September 2025 based on
Department of Corrections records. The proper context then is approximately 5500 out of over
900,000 people (or .05%) who identify as Maori are incarcerated. That comparative number does
not label an entire race.



both direct and indirect harm.%® Whilst I note Dr Wilson recognised the relationship
between the “message and its effect” is academically viewed in a “probabilistic” rather
than a “deterministic” way,®® my view of this evidence is simply to say the outcome
is not a precise science, but any sustained message of hate will have an outcome of

some form of harm.
[169] As I did with the racist rhetoric, I start with a definition.

What is hate speech?
[170] I refer to Dr Wilson’s evidence:®’

11. Research into whether speech can cause harm uses a range of terms to
refer to that language, including derogatory speech, demonisation, and
ethnic slurs. Perhaps the most common term used in research is ‘hate
speech’.

12. Hate speech itself is defined in different ways, however most
definitions include common elements. A representative definition is
provided by Bhikhu Parekh, Professor of Political Theory and
Member of the House of Lords Parekh writes that:

(a) “Hate speech expresses, encourages, stirs up, or incites hatred
against a group of individuals distinguished by a particular
feature or set of features such as race, ethnicity, gender,
religion, nationality, and sexual orientation.”

(b) Generating hatred “implies hostility, i1l will, severe contempt,
rejection, a wish to harm or destroy the target group”

(© Hate speech “stigmatizes the target group by implicitly or
explicitly ascribing to it qualities widely regarded as highly
undesirable”. Hate speech might associate a group with a
negative behaviour such as terrorism, corruption, laziness,
crime or aggression. These either must be remedied or are
considered permanent. Because of these qualities:

The group is viewed as undesirable and a legitimate
object of hostility and portrayed as threatening the
stability and well-being of society. The threat the
group poses makes hostility towards it legitimate.

13. Hate speech therefore goes beyond mere difference of opinion,
criticism, or the causing of offense. Hate speech is sometimes false
(involving what is now often referred to as ‘disinformation’) but is not

% Dr Wilson’s brief of evidence, para 27.
% One message will not always have one outcome.
" BOE (Wilson), paras 11 and 12.



by definition so; for example, demeaning statements about the colour
of a person’s skin or immigration status, which while offensive are
accurate.

[171] Dr Hattotuwa’s definition of dangerous speech®® is set out in his brief of

evidence:®°

... The definition of dangerous speech used by me is based on the work of
Prof Susan Benesch’s framework, which defines it as “...any form of
expression (including speech, text, or images) that can increase the risk that
its audience will condone or participate in violence against members of
another group.” Susan Benesch coined this term (and founded the Dangerous
Speech Project) after observing that fear-inducing, divisive rhetoric rises
steadily before outbreaks of mass violence and that it is often uncannily
similar, even in different countries, cultures, and historical periods. We call
these rhetorical similarities ‘hallmarks’ of dangerous speech. One familiar
example of them is dehumanization, in which people are often described as
insects, vermin, bacteria, or cancer.

Are Mr Batchelor’s comments hate speech?

[172] Dr Wilson considers various examples of statements made by Mr Batchelor,
some of which are contained within the pamphlet and others taken from statements
Mr Batchelor made at a meeting of the Kaipara District Council on 26 July 2023, an

interview with Michael Laws, an online interview with Tim Wilms (an Australia-based

member of the Proud Boys)'%’; and reference to a NZ Herald interview.

[173] Examples from the pamphlet are:*%

“Tribal Rule means that private tribal companies / tribal representatives will
be completely running / controlling the country by 2040. The implications for
NZ are terrifyingly serious. Democracy and equality will be no more. 99.5%
of kiwis will be disenfranchised ...”

“... wherever the so called indigenous people have taken control of a
country...”

“Renowned philosophers/thinkers say ... only assimilation will work ie Maori
joining the modern world and being Westernised...”

% Dr Hattotuwa refers to Mr Batchelor’s speech as “dangerous speech” which incites hate. Dr Wilson
refers to the speech as “hate speech”. I do not understand there to be a difference between the two
when describing the type of speech.

% BOE (Wilson), para 13.

10 A group designated as a terrorist organsiation in New Zealand 2023. The designation is now
removed.

101 T have only referred to quotes from the Pamphlet which are not mentioned in para [154]. Dr Wilson
has referred to some of those examples as well.



“Intense Maorification of society”

“Bullying behaviour, typical of Maori land occupations...”

“The emergence of authoritarian Maori dictatorship where subservience and
submission is demanded...”

[174] In analysing the interview between Mr Batchelor and Mr Wilms, Dr Wilson

identifies several aspects of the interview which are concerning because of what is

said and what is intended by the statements. He summarises the comments as follows:

(@)

(b)

(©)

(d)

(€)

Both Mr Batchelor and Mr Wilms engage in “explicit race reversal
tactics” drawing a “false equivalence between Ku Klux Klan violence

against Black Americans and alleged Maori actions against Pakeha”.1%?

The discussion “inverts historical and ongoing structural racism by
appropriating the language of racial oppression to describe Pakeha
experience whilst simultaneously demonising Maori as inherently

threatening and violent”.

The denial of Maori indigenous status, claiming “other people here
before them” and “we're all just settlers”. The effect of the statements

“delegitimises indigenous rights and sovereignty claims”.

The framing of indigenous rights and treaty obligations as “special
privileges” rather than the redressing of systemic disadvantages.

Access to “democracy”, “education, health, medicine, roads” should

nullify any claims for structural equality.

The promotion of an “elite Maori takeover” through the infiltration of
institutions and describing co-governance as an ‘“existential threat”

with Maori wanting to “take over the whole country”.

102 Mr Batchelor recalls his own experiences as suffering under "tribal rule" characterised by
"intimidation, bullying, heavy psychology" and being treated as a "second class citizen."



(f)

(9)

The employment by Mr Batchelor and Mr Wilms of “dog-whistling and
coded language” which is designed to “mobilise predominantly older

Pakeha audiences around narratives of racial threat and displacement”.

The alignment with far-right networks!%®

such as Proud Boys which
attempts to “legitimise extremist ideological frameworks” through

mainstream political discussion.

[175] During the interview with Michael Laws, Dr Wilson refers to the following

exchanges:

JB:

ML:

JB:

They’re arming up thinking that they’re gonna need guns for what’s
coming and for civil war, you know some sort of a conflict that’s likely
that they feel that there’s, there’s something brewing in a New Zealand
... acivil war... It’s not outside the realms of possibility. So they are
getting a gun, that’s what they told me, people, at least once a week.

Ok, so these people are saying that to you? Do you personally believe
that?

Well, I didn’t used to. I don’t own a gun. I didn’t used to believe that,
but I’m thinking now that with a number of people who are talking
about, I think far out, maybe I’'m missing something and that it is
definitely a possibility. I certainly wouldn’t be involved. I do not own
a gun. But I can’t control what goes on in the rest of New Zealand and
what the rest of New Zealanders are thinking.

[176] Dr Hattotuwa in his evidence refers to some of the scheduled examples, and

also refers to the additional statements from the pamphlet:

“As it stands, tribal representatives are not meeting their Treaty obligations.
Instead they are choosing to rebel against the government to overthrow it by
stealth. What we are witnessing is a tribal rebellion, nothing less”

“The umbrella under which all this falls is called ‘Co-Governance’, a term
which is deliberately very misleading. As I have said, the name sounds quite
innocent, like two parties sharing equally the governance of New Zealand’s
cash and assets. It’s not this at all. On the contrary, it’s radical private tribal
companies / tribal representatives taking over the country”

108 Dr Wilson also refers to Chris McCabe, a person who is known as a white supremacist promotes
neo-Nazi ideologies. Mr Batchelor accepted in evidence Mr McCabe assisted in setting up a
meeting in Hastings but gave evidence he disagreed “with Nazism or right-wing extremism in any
form and have never supported it”. NOE p 4, lines 1-3.



[177] As I have already noted, Mr Batchelor offered no expert evidence which
attempted to counter the definition of what is dangerous/hate speech. Instead, the
focus was on the relationship between hate speech and offline harm which I consider

next.

[178] The expert evidence of both Dr Wilson, and Dr Hattotuwa (notwithstanding
Dr Hattotuwa is a party in this proceeding) on the definition of hate speech is cogent
and compelling. I therefore accept their evidence, both in terms of the definition of
hate speech and that Mr Batchelor’s comments fall within that definition. Mr
Batchelor’s comments deliberately target individual and groups of Maori, labelling
Maori in the manner that he does.!® Where those comments expressly state as a
general proposition Maori are receiving ‘“special privileges” and that they are
attempting by way of stealth, to undertake a “coup”, take over New Zealand, steal
money and land and turn non-Maori into slaves, is by the definition I have accepted,

hate speech.

Does dangerous or hate speech incite (offline) hate and/or instigate harm?

[179] When making the comments he did about Mr Batchelor’s statements, and then
linking those comments to offline harm, Dr Hattotuwa was basing his comments on

his (and others) academic research and his own lived experience. His brief of evidence

records:

33. My comments referred to Mr Batchelor’s public statements in general,
including the Pamphlet. As | made clear during the interview, they
were based on my expertise and familiarity with the academic
research in the area, and my lived experience in Sri Lanka.

34. For completeness, I should note that when discussing the state of

academic research, I was using shorthand, given the nature and
context of the interview. I did not set out in detail the specific studies
that I was relying on. As with any academic field, there are outlier
studies that may contradict or be inconsistent with accepted
understandings. The point that I intended to convey, and which I
believe to be correct, is that, at the time, the academic consensus was
that there is a strong correlation between proliferation of hate or
dangerous speech online, and offline harm. That remains true.

104 Rapists; murderers; lazy; greedy; characterless — to name a few of his generalisations.



[180] Dr Hattotuwa then cites in his evidence the specific studies he was referring

to.

[181] Dr Wilson’s evidence considered “what the academic research says about the
connection between online rhetoric and physical violence” at the time of

Dr Hattotuwa’s interview with TVNZ.

[182] As I have noted, Dr Wilson accepted the research “rarely contends that a
particular message will always have a particular outcome”. Instead, international
research recognises other phenomena such as messaging, psychological state,
employment, and past experiences play “important intermediary roles between

hearing/reading a message and the effects of that message”.

[183] While physical harm in New Zealand from Mr Batchelor’s comments could
not be specifically identified, Dr Wilson supports the academic view'® harm through
hate speech occurs in other ways. He identifies that harm and the linking of the hate

speech to that harm as being:

@ Psychological Harm (particularly to targeted groups): being stress, fear

and anxiety, feelings of exclusion or inferiority, trauma-like responses.

(b)  Discrimination, Avoidance & Normalisation: where hate speech
becomes normal and “acceptable”. This has the effect of increasing

prejudice and stereotypes, leading to the avoidance of targeted groups.

(© Emboldening Others: Public figures speeches see emulation by
followers (of that speech) through the acceptance of prejudiced
behaviour. International research can establish links between “elite

rhetoric and spikes in hateful posts and hate crimes”.

195 T have cited Dr Wilson’s references to the academic research he has based his conclusions on. Whilst
Taccept Dr Wilson’s clear expertise in this area, I have placed significant weight on his conclusions
given the extensive research he has undertaken in this area. A full list of the articles and authors
are in Schedule one of this judgment. I also cite Dr Hattotuwa’s references for the same reasons.



(d)  Polarisation: Sustained and prolonged narratives on hate speech
deepens divisions between groups, increases the perception of
extremism and causes the withdrawal of targeted groups from public

life, reducing inclusion.

(e Hate Crimes: Studies show a strong correlation between online hate
speech and subsequent offline hate crimes. This includes (for example)
online xenophobic or racist posts resulting increased predictability of

attacks on minorities and other violent incidents targeting the group.

)] Terrorism: The radicalisation of many far-right terrorists has as one of
its bases, hate speech. This often interacts with the alienation,

grievance, ideology, and glorification of violence.

(@)  Mass Violence/Atrocity Crimes: Often seen in conflict zones, where
hate speech by leaders has contributed to riots, massacres, ethnic
cleansing, and genocide. Hate speech is not however the singular cause

as multiple interacting causes, not hate speech alone.

[184] Dr Wilson’s concluded then that at the time Dr Hattotuwa was interviewed,
that his statement that “dangerous speech” can incite hate and lead to offline harm was
consistent with the international academic thinking. This does not mean it always

leads to offline harm, but the research consistently shows it can, and often does.

[185] The issue to be determined is whether Dr Hattotuwa’s statement that Mr
Batchelor’s speech incites hate and instigates harm offline is true. Based on
Dr Wilson’s predominately unchallenged evidence, as well as Dr Hattotuwa’s
expertise in this area, | agree the academic research overwhelming concludes online
dangerous/hate speech can lead to offline harm. The “harm” is not restricted to

physical violence; its manifestation can take many forms, as outlined by Dr Wilson.

[186] In reaching this conclusion I have found, despite Mr Hague’s submissions,
the comments of Dr Hattotuwa were not generalised sweeping statements. They were

in response to all of Mr Batchelor’s comments which, as I have found, were targeted



and sustained. Dr Hattotuwa was responding specifically to these comments based on

his academic expertise and lived experience.

[187] Finally, on this issue, whilst I do agree with Mr Hague that Mr Batchelor’s
comments are controversial, this finding reflects an objective assessment of the
language and comments which have been made, and not the political motivation or
agenda which may sit in behind why such comments have been made. I emphasise
then the right to express one’s opinion is always expressly reserved, but there are
circumstances, such as this, when the line might be crossed, and comments will be

called out.10®

[188] I find then the affirmative defence of truth is proven in that Mr Batchelor uses
racist rhetoric; that the racist rhetoric referred to by Dr Hattotuwa was not restricted
to the pamphlet (although I have found there are examples of racist rhetoric in the
pamphlet); that the racist rhetoric falls into the definition of hate speech; that racist

rhetoric can lead to offline harm; and, that such harm is not restricted to physical harm.

Honest Opinion

[189] In considering the defence of truth, I have gone to some length to set out the
comments which were made, and the bases upon which Dr Hattotuwa relied when
making his comments. This included the academic research which existed when
Dr Hattotuwa made his comments. I did this because it helpfully sets out why the

affirmative defence of honest opinion also succeeds.

Mr Hague's submissions

[190] Mr Hague’s primary submission is this defence must fail because the
defendants have failed to prove Dr Hattotuwa’s statements were expressions of
opinion rather than assertions of fact, or (if the first threshold is met) that the opinions

were based on true facts. The assessment of whether statements are facts or opinions

1% In doing so I reject Mr Hague’s concerns that this judgment has the effect of criminalising
controversial statements.



is based on how the words would “strike the ordinary, reasonable reader or viewer”.

The context, presentation, and language used all form part of the assessment.'%’

[191] Mr Hague submits Dr Hattotuwa’s comments are definitive assertions of fact
as they are “declarative and absolute” because they reference “it” (it incites hate; it
instigates harm) rather than any form of qualifying language such as “in my opinion”
or “I consider”. This leads to what Mr Hague suggests are asserted facts rather than

expressions of an evaluative opinion.

[192] Mr Hague also submits a reasonable reader would be influenced into thinking
the comments were fact based on Dr Hattotuwa in the Article being introduced as a
“Researcher” from “The Disinformation Project” and that his conclusions are based

»108 “and “vigorous peer-reviewed

on a “systematic, structured, sustained study
research”. 1% Mr Hague suggests a reasonable reader would interpret this information
to mean the statements are findings of fact based on his specialised knowledge and not

subjective viewpoints.

[193] The second arm of Mr Hague’s argument is if the comments were based on an
opinion, then that opinion was not based on true facts. In doing so Mr Hague repeats
the argument Dr Hattotuwa is “anchored” to the contents of the pamphlet only. He
also argues the “expertise” relied on by Dr Hattotuwa is not fully explained meaning
a reader is not fully informed of the “necessary factual substratum” to assess the

validity of Dr Hattotuwa’s statements (about the comments in the pamphlet alone).

Mr Salmond KC's submissions

[194] Mr Salmond KC submits the fact that the words “in my opinion” were not used
by Dr Hattotuwa does not determine whether what was said was still an evaluative
judgment of a set of facts expressed as an opinion. He cites several authorities'

where controversial'!! statements were all held to be expressions of opinions based on

197 Mitchell v Sprott, above n 39.

108 NOE p 156.

109 NOE p 182.

Y0 Butt v Secretary of State for the Home Department [2019] EWCA Civ 933 at [47] and [50]; Campbell
v Dugdale [2020] CSIH 27 at [41]; WIC Radio Ltd v Mair [2008] 2 SCR 420 at [27]; Shaviuk v
Green Party of Canada 2010 BCSC 804 at [71]; and Beutel v Ross 2001 NBCA 62 at [62]-[64].

111 Honest opinion expressly preserves the right of robust and vigorous public debate. The Court does



the context of each circumstance the statements were made. In these cases, none of
the statements complained of was expressly qualified as being an opinion. He submits
the Article, read as a whole, and within the context of what the Article was about,
clearly establishes what Dr Hattotuwa was expressing were opinions which he

genuinely held.

Mpr Nilsson s submissions

[195] Mr Nilsson accepts TVNZ must prove it has no reasonable cause to believe the
opinion of Dr Hattotuwa was not the genuine opinion held by him when he expressed

his statements.*'? This position can be easily established.

[196] First, if there is any doubt the opinion was not genuinely held, Mr Batchelor
needed to serve a notice under s 39 of the Defamation Act, alleging the opinion was
not genuinely held. Such notice must be served within 10 working days of the service
statement of defence. Particular facts and circumstances in support of the allegation

must be specified in the notice.

[197] No such notice was served. The consequence of this failure means both the
“genuineness of Dr Hattotuwa’s opinion and TVNZ’s assertion it had no reasonable

grounds to question that genuineness, are unchallenged”.!'®
[198] The second point goes to the Article itself. The key considerations are:

(@) The Article is to be determined as a whole, and not just the specific
comments made in it and without referencing them to the pleading of
Mr Batchelor.** Statements which are made in isolation may appear

as fact but are opinion when considered in its broader context.

not determine whether what is expressed is reasonable, it simple assesses whether the statements
which are made meet the honest opinion defence thresholds: Lyon v The Daily Telegraph Ltd
[1943] KB 746 (EWCA) at 753-754.

112 Section 10(2)(b) of the Defamation Act 1992.

113 Dr Hattotuwa supports this argument as well.

114 Relying on Mitchell v Sprott, above n 39.



(b)  The opinion must appear conclusory to a reasonable reader, where the
conclusion or judgment is drawn by the author, and not a statement of

fact.

(c) The factual basis for the opinion must be indicated with a reader
understanding what facts the commentator is basing their opinion on.
Courts recognise the relative informality of this requirement as facts
may be implied rather than expressly stated.!’® The key question is
whether the publication indicates the subject matter with enough clarity
to justify comment. Modern communication (e.g. cultural references,
shared media events, etc.) may provide sufficient implied factual

basis. 16

Discussion

[199] I deal firstly with the second threshold. That is, was the opinion based on true
facts? I do so because I have already found the language used by Mr Batchelor, in the
pamphlet and elsewhere, was racist, that the language does incite hate and does
instigate harm. It is unnecessary to repeat my reasons again. What this means is if
Dr Hattotuwa and TVNZ can establish the statements were expressions of (honestly
held) opinion rather than assertions of fact, then the defence of honest opinion is

available to both.

[200] It is my finding the statements were opinions and this can be established by

some margin.

[201] I start with some context. The greater context is that Dr Hattotuwa is an expert
in his field. That field is the analysis and dissemination of online speech which crosses
a broad range of disinformation and misinformation including dangerous speech in the

modern social media environment.

[202] TVNZ needed experts to comment on Mr Batchelor’s statements, given the

Electoral Commission’s investigation but also, because of the nature of the comments

15 Kemsley v Foot [1952] AC 345 (HL) at 357.
118 Joseph v Spiller [2010] UKSC 53, [2011] 1 All ER 947 per Lord Keith.



it contained. That is why Mr Edgeler, a lawyer with Electoral Act expertise, and Dr

Hattotuwa, were approached.

[203] My first finding then is Dr Hattotuwa was clearly asked by TVNZ to comment

as an expert.

[204] When he was making his comments, I find he was doing so as an expert. They
were genuinely held views held by him based on his extensive academic and lived
experiences. Inreaching this conclusion I note there was not a single shred of evidence
to suggest anything he said was not credible and importantly, under this current

analysis, genuine.

[205] That leads to the final and most important point. Were the comments he made

his opinion or assertions of fact?

[206] As I have noted in paragraphs [149] to [151] above, the Article was expressed
in a manner where the full context of the background research and biography of
Dr Hattotuwa was not fully set out. However, sufficient information was available for
a reasonable reader to understand why Dr Hattotuwa was being interviewed. He had
been invited to comment as an expert on disinformation and misinformation and the

wider context of online commentary.

[207] A-reasonable person reading the extract in the Article (at [149]), and the Article
as a whole would understand Dr Hattotuwa is expressing comments about Mr
Batchelor’s content (he uses the word “information”) found on his platforms; that he
was investigating the information for the Disinformation Project and doing it as a
“researcher”; that he cites examples of the type of talk on Mr Batchelor’s platforms
and that the talk is concerning; and that the consequence of that talk may end up where

persons may act out on what is being invited, instigated or invoked.

[208] In my view, in considering all of this context, none of Dr Hattotuwa’s
comments could be seen as assumed facts. All of his comments quoted in the

interview, included the pleaded ones, are expressed as opinions. I find accordingly.



[209] T also find there is no evidence TVNZ had any reasonable cause not to believe

Dr Hattotuwa’s views were not genuinely held.

[210] Based on the above findings the defence of honest belief is available to both
Dr Hattotuwa and TVNZ.

Responsible Communication

[211] Both TVNZ and Dr Hattotuwa rely on this affirmative defence. Dr Hattotuwa
is entitled to as he was the author of the comments and source of the reporting and,

TVNZ, as a media organisation, published the comments.*!’

[212] As noted, Durie requires defendants to prove the publication was a matter of
public interest and that the communication was responsible. In other words, the

fairness of the story as reported needs to be established.

Mr Hague s submissions

[213] Mr Hague accepts the publication was a matter of public interest, but argues
TVNZ did not act responsibly, the content of Article and how it came about was unfair
and therefore, the defence must fail. He then deals with each of the factors identified

in Durie as follows:

Seriousness of the allegation

[214] Mr Hague is critical of the lack of care TVNZ undertook when it published
what he describes as the “extremely serious claims” Mr Batchelor “incited hate” and
“instigated harm”. He says such allegations/accusations suggest immoral or
potentially criminal behaviour. Relying on Cato v Manaia,**® he submits the more
serious the allegation, the higher the required diligence. Little or no diligence was

undertaken before the Article was published and news item was run.

Y7 Chistian v Bain [2023] 3 NZLR 859 (CA) at [102]-[103].
18 Cato v Manaia Media Ltd [2023] NZHC 385 at [70].



Lack of urgency

[215] Mr Hague submits there was no urgency or time pressure on TVNZ to
undertake an appropriate investigation of the claims and to then put them to
Mr Batchelor. It was not breaking news and therefore if more time had been taken to
verify the claims against the Electoral Commission’s investigation, then the content of

the Article may have differed.

Unreliable use of a single source

[216] TVNZ relied solely on Dr Hattotuwa. It failed to go beyond and verify what
he claimed (especially in relation to “offline harm” despite the serious nature of his
comments. To this, Mr Batchelor relies on Mr Peter Williams evidence as an expert.
His evidence was TVNZ’s investigation, interview and conduct in and around the
interview was a “hit piece” — describing Dr Hattotuwa’s comments as emotional,

pejorative, and of limited suitability.

Failure to put key allegations to Mr Batchelor

[217] Mr Hague submits this was TVNZ’s most serious failure. Not only could
Ms Hurihanganui recall whether she put to Mr Batchelor who was making the
allegations, but also the specific accusations of “inciting hate” and “instigating harm”
were not put to him. This failure goes to the fundamental requirements of fairness as

required under Durie.

Unfair summary of the plaintiff’s response

[218] Mr Hague submits the response recorded by Ms Hurihangnui “Batchelor
denies he is racist, inciting hate or spreading misinformation” failed to properly
record what Mr Batchelor did say in response to Dr Hattotuwa’s comments and instead
compressed the response into a single sentence. Mr Williams described this summary
as inadequate and unbalanced. Dr Hattotuwa’s “attack™ aired in full whereas

Mr Batchelor’s response was reduced and “sanitised”.



Unbalanced tone

[219] Mr Hague submits the overall tone is also unbalanced. It describes Mr
Batchelor as “under investigation”; it frames Dr Hattotuwa’s comments as
authoritative; it describes Mr Batchelor’s claims as “unfounded”. The overall tone

then “favoured the critic over the subject.”

Destruction of key evidence

[220] Ms Hurihanganui accepted her notes of the interview were destroyed and raw
footage of the interview with Mr Batchelor was not retained. This contrasted with the

retention of the interview with Dr Hattotuwa.

[221] Mr Hague submits no credible explanation was provided by Ms Hurihanganui
or by Mr O’Sullivan, TVNZ’s editor who admitted the loss of the notes and raw
footage as being “not ideal”. Mr Hague says the loss of this electronic and hard copy

documentation is the opposite of responsible conduct.

Mr Salmond KC's and Mr Nilsson's submissions

[222] The submissions of Mr Nilsson’s are adopted by Mr Salmond KC, and I

therefore summarise his submissions.

[223] The first point he makes is Mr Williams’ evidence should be disregarded.
Mr Williams’ evidence focuses on what he says was the unbalanced reporting by
TVNZ. His overall assessment of their conduct is that the reporting and resulting

Article was unfair.

[224] However, expert evidence on media conduct and ethics should focus on
specific journalistic practices, such as verifying anonymous sources. It should not be
about broad assessments of fairness. Authorities such as Manaia Media Ltd v Cato'*®
have cautioned that expert evidence about media ethics is often unhelpful in assessing

a public interest defence.

Y18 Manaia Media Ltd v Cato [2025] 3 NZLR 103 (CA).



[225] In any event Mr Nilsson submits Mr Williams’ credibility and independence
are in doubt given his admitted unfamiliarity with New Zealand Media Council
principles; his acceptance his view the story was a “hit piece” was merely a gut feeling,
and not an expert analysis; and his acceptance TVNZ’s overall processes were robust

and that he had no basis to doubt the reporter’s motives.

[226] Mr Nilsson also queries whether Mr Williams may be influenced in his views

based on his own personal views of the He Puapua report.

A strong public interest in the reporting

[227] Although it is conceded by Mr Hague the story had a public interest, Mr
Nilsson submits the context of the interest justified TVNZ’s interest in the story and

the manner in which it was investigated.

[228] The story concerned an Electoral Commission investigation into a possible
breach of election laws and the nature and impact of rhetoric used to influence voters.
These are important matters going to the heart of a democratic process. Public interest
was high in the subject matter given global concerns about misinformation after the
2020 US election; local unrest (e.g. the 2022 NZ Parliament protest) and the rise of
alternative media not bound by broadcasting standards; and finally, the Electoral

Commission’s own public warnings about misinformation ahead of the 2023 election.

TVNZ acted responsibly in preparing and publishing the reporting

[229] TVNZ ensured both Dr Hattotuwa’s expert views and Mr Batchelor’s response

were published. Dr Hattotuwa views were expressed as opinions, not facts.

[230] Dr Hattotuwa was chosen because of his expertise in this area and he is a person
who is qualified (PhD in social media and politics; Director of Research at the
Disinformation Project; widely interviewed in mainstream media) to give evidence on
misinformation. TVNZ reasonably relied on his expert opinion and not factual

allegations which required independent verification.



[231] Contrary to Mr Batchelor’s claims, TVNZ did seck and obtain his comment.
Journalists are not required to provide interviewees with every piece of material they
hold, only the substance of the allegation. This occurred. TVNZ then fairly

summarised his position where no usable direct quote existed.

[232] When describing the pamphlet’s claims as being “unfounded”, TVNZ’s
comment was responsible, given some of the claims in the pamphlet were

demonstrably false.

Timing

[233] No issue can be taken over the timing. The publication took place shortly
before the election. This was appropriate given the public’s need for timely
information and that TVNZ had already delayed publication to accommodate

Mr Batchelor’s interview availability.

Other responsible steps

[234] These included proper editorial oversight of Ms Hurihanganui, an inhouse
legal review and updates after Mr Batchelor raised concerns through Mr Hague, and
contact was made with the Electoral Commission and an expert election-law barrister

for comment.

Record-keeping criticism irrelevant

[235] Ms Hurihanganui’s notebook retention practices have no bearing on whether

the reporting was responsibly prepared.

Discussion

[236] Many of'the factors which have been discussed by counsel and the views which
they have expressed have already been determined given the findings I have made in

relation to the other affirmative defences. However, I do consider the factors in Durie



assist (bearing in mind the observations of Robinson J (quoting Toogood J) in

Manaia):**°

[71]  These factors go to the adequacy of the factual inquiry undertaken by
the author and the circumstances of the communication. As Toogood J
observed in Craig v Slater:

A person acting responsibly is likely to have undertaken an inquiry
into the facts which is as comprehensive as the circumstances may
reasonably require, including seeking and accurately reporting
comment from the plaintiff.

[72]  This list of factors is not exhaustive. Not all factors will necessarily
be relevant in every case. The factors must be applied in a practical and
flexible way and with some deference to a publisher’s editorial judgment,
particularly in cases involving professional editors and journalists.

[237] T start with the public interest, noting this threshold has been accepted by

Mr Hague, but is still appropriate to consider for wider context.

[238] Clearly Mr Batchelor’s Stop Co-Governance tour was attracting a lot of public
attention. This generated significant media attention. The investigation by the
Electoral Commission only heightened that attention. It follows there was significant
public interest in Mr Batchelor, the tour, the contents of the pamphlet, and the

investigation.

[239] It was unsurprising then TVNZ wished to run a story on what was happening.

[240] The Article does contain serious allegations about Mr Batchelor. However,
even though I have subsequently found the allegations were clearly justified, I also
find the steps taken by TVNZ to investigate the story and publish what it did in the

Article was responsible.

[241] T say this because I find there is little else TVNZ was required to do to
investigate the story in these circumstances. It had been informed about a complaint
to the FElectoral Commission and that the Commission was investigating. It
approached the Commission who declined to be interviewed given the investigation

had not been concluded. It then approached Mr Edgeler, a legal expert on election

120 Cato v Manaia Media, above n 118, at [71] and [72]: Craig v Slater [2018] NZHC 2712 at [348].



laws. Given the statements contained in the pamphlet, TVNZ needed another expert
to talk about these statements and nature of the statements. Dr Hattotuwa was

recognised as a leading expert. It was appropriate he should be approached.

[242] Dr Hattotuwa expressed his views in the interview. I have found the views

were his opinions based on his extensive research into Mr Batchelor’s conduct.

[243] TVNZ did not run the story at that stage. It had both Mr Edgeler’s input and
Dr Hattotuwa’s input. It needed input from Mr Batchelor.

[244] 1 have found Mr Batchelor was interviewed by Ms Hurihanganui despite
Mr Batchelor saying otherwise. He had his opportunity to have his input and instead
provided what was a discursive, unfocussed response. TVNZ had little option but to

summarise at best that he denied he was a racist, he incites hate and instigates harm.

[245] The result of the investigation was an Article which was no doubt direct and
pointed. However, it was completed and published following what I have found is a

reasonable and responsible investigation.

[246] The above narrative deals with most of the submissions made by Mr Hague
based on the factors identified in Durie. In terms of Mr Williams, although I have

considered his evidence in general, I have not given it any particular weight.

[247] This is not for the reasons advanced by Mr Nilsson, but more about
Mr Williams’ primary thesis the Article and news item was a “hit piece” and
insufficient investigatory work had been done by TVNZ. This assumption was
premised on Mr Batchelor not being interviewed and not having an opportunity to
make any response to Dr Hattotuwa’s comments. This is understandable because until
his evidence was tested in cross-examination, Mr Williams was entitled to assume
Mr Batchelor had not been interviewed. However, given my findings Mr Batchelor
was interviewed and did have his chance to fully respond but did not, Mr Williams’

evidence then has little bearing on this defence.



[248] Mr Hague did raise the issue of the destruction of the notebook and raw
footage. Mr Nilsson’s response was little more than a cursory dismissal of that

concern.

[249] In the end it is unnecessary for me to make a finding on whether the destruction
of this material amounts to irresponsible communication given all of the other factors
so heavily weigh in the favour of TVNZ. However, I do observe the preservation of
all relevant documents is paramount when litigation is contemplated. Any news
organisation, where such threats are made, will always be under the expectation
relevant material is secured. In these circumstances, and based on the evidence I have
heard, I see the destruction of the material as unfortunate rather than any deliberate act

or conduct which is irresponsible.

[250] I find then the defence of responsible communication is available to TVNZ and

Dr Hattotuwa.

Costs

[251] Mr Batchelor’s claim has been wholly unsuccessful. It follows he should pay

costs.

[252] Tapprehend the issue of costs will not be straight-forward, given the allegations
made by Mr Salmond KC and Mr Nilsson as to the conduct of Mr Batchelor and the

involvement of Mr Grenon.

[253] Iallocate then a telephone case management conference for 9.00 am on 3 April
2026 before me. At the conference, timetabling for cost submissions will be discussed
as well as whether Mr Grenon wishes to be heard and, if so, how. The mode for the

hearing on costs can also be discussed.



[254] If counsel wish to confer and file a joint memorandum on these issues (and any
other issues which may need addressing) I invite them to do so which may avoid the
appearance at the CMC. The registry will provide counsel with the telephone

conference details.

Signed at Auckland this 24" day of March 2026 at 3.50 pm

Judge D J Clark
District Court Judge | Kaiwhakawa o te Koti a-Rohe
Date of authentication | Ra motuh&hénga: 24/03/202
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