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Introduction

[1] On 8 December 2025, I struck out these proceedings for failing to disclose a
tenable cause of action. Knowledge of the contents of that results judgment is assumed

here. This judgment sets out my fuller reasons.
Analysis

[2] Whether or not a defamation case can be advanced sometimes depends on the

application of the principle set out in Jameel v Dow Jones & Co Inc.' And the

! Jameel v Dow Jones & Co Inc [2005] EWCA Civ 75, [2005] QB 946.
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minimum harm threshold principle set out in Craig v Slater as applied by the Court of
Appeal and approved in Television NZ Ltd v Talley’s Group Ltd.> Both principles fit
within a broader framework where the overarching question is whether the Court, in
exercising its jurisdiction to control its own processes, should permit the defamation
case to go to trial.> Both principles were engaged here. And tended to merge on the

same point—the minimum harm threshold point.

[3] As a matter of process, I raised the minimum harm point and some of the
relevant case law to the parties at the commencement of the hearing, as noted in the
results decision. And during the course of that discussion the defendants made an oral
application to strike out the proceedings on the basis that the cause of action was

clearly untenable in the face of these principles.

[4] This judgment sets out my fuller reasons for granting that application.

[5] For the purpose of dealing with the strike-out application, both parties accepted
that I should consider the respective affidavit evidence before me, including the core
pleadings and documents. Also, the fact that pleaded facts, whether or not admitted,
were assumed to be true for the purpose of the application. The cause of action must
be clearly untenable before the jurisdiction to strike out, albeit to the exercise sparingly

and only in clear cases is granted.

[6] In essence, the plaintiff’s case was the first defendant published a defamatory
message about him which was posted inside the defendants’ business premises in
Wairoa accusing him of being a “bad debtor”. The notice read, as it relates to the
plaintiff: “Bad debtors Brian Cullen $2900.96”. The notice was displayed, it was said,

for around two and a half months.

[7] The plaintiff claimed, particularly in reliance on the older decision in Dunbar
v Dominion Breweries Ltd, that he has been defamed by that public notice. And that

the law generally presumes that damage to a person’s reputation will occur when a

2 Craig v Slater [2020] NZCA 305 at [44]; and Television NZ Ltd v Talley’s Group Ltd [2024] NZCA
502.
3 Adamson v Hutt Valley District Health Board [2022] NZHC 1403 at [28(c)].



defamatory statement is published.* The opening address by the plaintiff, not
articulated but accepted as part of the material available to me on the strike-out
application, did not address the Jameel principle nor the minimum-harm-threshold

principle, however.

[8] Part of the agreed context, however, includes the fact that the notice related to
what was said to be an ongoing dispute about monies owed by the plaintiff to the
defendants. The plaintiff was apparently doing sideline building work. The defendants
operated a hardware building supply business in Wairoa. The plaintiff’s then partner,
Ms Hughes, had an account with the defendants’ business. It was common ground the
plaintiff used her account with her and the defendants’ consent to purchase various

hardware and building items.

[9] The final debt dispute came with documentary evidence which suggested the
plaintiff had over time given various and different explanations and justifications for
not paying the monies. Efforts were made to try and resolve the dispute by negotiation

but that failed.

[10] On 16 April 2024, the defendants received a letter from Mr Ross, counsel for
the plaintiff. The letter included an earlier copy of their correspondence dated
1 February 2024. But in Mr Ross’ copy sent to the defendants it had the addition of a
handwritten note saying: “PD-2/2/24”. Plainly a reference to a claim the monies were
paid on 2 February 2024. However, the ‘outstanding’ sum of $2,900.96 was in fact
paid into the account in the name of Ms Hughes on or about 22 April 2024. The
plaintiff said he knew nothing about that notation, despite the document coming from
his own lawyer. The defendants removed the bad-debtor sign much earlier on

17 April 2024.

[11] During my exchange with Mr Ross, he could not answer the proposition as to
who put that entry on the document that /e supplied on behalf of his client to the
defendants. And he told me the plaintiff would not be calling Ms Hughes.

4 Dunbar v Dominion Breweries Ltd HC Auckland, 3 June 1987.



[12]  Under the Jameel principle, the Court may strike out defamation proceedings
as an abuse of process where the costs of allowing the proceedings to continue would
be disproportionate to any material benefit that could be obtained by a plaintiff to the
extent that the proceedings were successful. This applies where a plaintiff fails to
demonstrate a minimum level of harm or seriousness. Palmer J considered that “less
than minor” harm to reputation is the threshold for showing a cause of action is clearly

not tenable in a strike-out application.” The two principles tend to merge, therefore.

[13] As a consequence of the Craig v Slater litigation, the rebuttable “more than
minor” harm threshold is now an element of the defamation of tort in New Zealand.
The formulation of the principle was settled in Craig v Slater. 1set out the analysis by

Ko6s P (as he then was) for that Court:®

[44] For a meaning to be defamatory, it must tend to affect the claimant’s
reputation adversely. And it must do so in more than a minor way. That
qualification was contended for by Mr Miles, for the appellant. Mr Akel
queried it. It reflects the serious harm threshold developed in United Kingdom
courts, and since legislated for there. At [14], quoting Beitzel v Crabb [1992]
2 VR 121 (VSC) at 128. See Thornton v Telegraph Media Group Ltd [2010]
EWHC 1414 (QB), [2011] 1 WLR 1985; and Lachaux v Independent Print
Ltd [2019] UKSC 27, [2019] 3 WLR 18 at [12], regarding the application of
the test under s 1 of the Defamation Act 2013 (UK). The High Court in New
Zealand has approved and adopted that qualification, but it has not yet been
considered by this Court.

[45] We approve adoption of the “more than minor” harm requirement in
New Zealand common law, for three reasons. The first is that damage to
reputation is an essential element of the cause of action of defamation, for the
reasons Tugendhat J canvassed in Thornton v Telegraph Media Group Ltd.
The fact that damage is rebuttably presumed (in most cases) does not alter the
fact that damage to reputational credit remains an element of the tort. Principle
and proof should not be confused. Secondly, a threshold of this kind is a
necessary consequence of the right to freedom of expression protected by s 14
of the New Zealand Bill of Rights Act 1990. We agree with the reasoning of
Palmer J in Sellman v Slater on that point. Thirdly, we consider the requisite
threshold standard — “more than minor harm” — was correctly identified in
the same decision and is to be preferred to a higher standard based on the word
“serious”. [Footnotes removed].

[14] The legal principle that damages are rebuttably presumed in most cases does
not alter the fact that damage to reputation remains an element of the tort. As Kos P

said, principle and proof should not be confused.

5 Sellman v Slater [2017] NZHC 2392.
¢ Craig v Slater, above n 2, at [44]-[45].



[15] A case instructive of the application of the Jameel and minimum harm
principles is Prasad v Raj.” In Prasad, the alleged defamatory statements were that
the plaintiff had been molesting her boys and had told a family friend she had sexually
abused the children. The statements relied on were limited and claimed to have been
made to various members of the public. In the Court’s view, there was also distorted
material in the pleadings about background civil disputes between the parties. The
Court considered that to be irrelevant to the defamation proceedings. The Court struck
out the defamation claim because there was little dispute that the plaintiff would be

8 And because the inclusion of

unlikely to receive more than nominal damages.
irrelevant material with regard to the ‘civil dispute’ lent weight to the proposition that
the plaintiff had brought the defamation proceedings primarily for the purposes of

placing inappropriate pressure on the defendant there.’

[16] There are some similarities between Prasad and this case. The plaintiff here
claimed there were innuendo meanings to this bad debtor’s notice linked somehow to
a 2016 fisheries case where he was one of a group of fishermen targeted by a Ministry
of Primary Industries’ operation. Several fishermen, including him, were the subject
of an undercover operation. He claimed the local community was exposed to these
proceedings notwithstanding the fact he was acquitted of all charges, except what he
regarded as a minor charge, in respect of which he received a s 106 discharge without

conviction.

[17] The plaintiff claimed the local community were exposed to this and still believe
him to be guilty of illegal fishing practices a decade earlier. His concern is the “further
compounding” of this with claims that he is a “delinquent debtor”. There is no logical
connection between the two either in time or circumstance, however. Once that lack
of nexus is accepted, as it must, the plaintiff’s case for damages is considerably
weakened. Context is vital too. This defamation lawsuit was advanced in
circumstances where the very small sum was in fact paid by the plaintiff’s partner.
And where the impugned sign was brought down after a mere indication from the

plaintiff’s counsel that claimed erroneously the sum had been paid much earlier on

7 Prasad v Raj [2002] NZHC 2960.
8 Above n 7 at [16].
® Above n 7 at [17].



2 February. Also, the plaintiff intended not to call anyone who had apparently seen
the sign. For all these reasons, the plaintiff would likely struggle to claim anything
beyond bare nominal damages assuming his defamation claim was otherwise

established, in my view.

[18] Also, the plaintiff’s counsel indicated that his client had no intention of calling
Ms Hughes. The true rationale for the 16 April payment was therefore to remain
speculative. The plaintiff’s counsel nevertheless invited me to draw the inference that
it was paid because of the perceived need to avoid further reputational damage to the
plaintiff. That was a purely speculative contention. But the absence of that material
witness is also relevant to a potential abuse of process here. Because the inference is
equally available the plaintiff was avoiding revelation a debt was in fact due and

owing.

[19] Whilst not strictly necessary in the determination here a Court can consider
whether absence of a relevant material witness leads to a possible inference of an
unfavourable finding. Originally this was described as the rule from Jones v Dunkel.'°
It has been described by the New Zealand Court of Appeal as a principle of evidence.
In Perry Corporation v Ithaca (Custodians) Ltd, it was described as a principle of the
law of evidence authorising, but not mandating, a particular form of reasoning.!! In
other words, the failure of the party to call a material witness, in some circumstances,
may allow an inference to be drawn that the missing evidence would not have helped
a party’s case. Where an explanation or elucidation is required to be given, an
inference that would not have helped a party’s case is inevitably an inference that could

be drawn.

[20] Here the deliberate intention not to call Ms Hughes was revealing. It lent
weight to the defendants’ contention this case was likely an abuse of process. Because
they were being asked to defend not inexpensive defamation proceedings when the
plaintiff wanted to avoid a likely material witness from giving her version of why the

small sum was eventually paid.

19 Jones v Dunkel [1959] HCA 8.
" Jthaca (Custodians) Ltd v Perry Corporation [2004] 1 NZLR 731.



[21] There was here an overall unlikely prospect the plaintiff would get anything
more than nominal damages. The “more than minor harm” threshold of damages was
unlikely to be established here. To allow the case to go to trial was an abuse of process

in the circumstances.

[22] For all the above reasons I struck out the proceedings.

Costs

[23] As a consequence of these reasons, the defendants are entitled to costs. They
are directed to file and serve within 15 working days (excluding the close of court
period) a memorandum setting out their position on costs. The plaintiff is directed to

file and serve his reply on the costs within 15 working days thereafter.
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