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Introduction 

[1] This case is a defamation proceeding relating to publications by the National 

Business Review (NBR) (the first defendant) and Crux, an on-line news site (the 

second defendants),1 about a property development known as Northlake in Wanaka.  

Northlake Investments Ltd (the third plaintiff) is the property development company 

and Christopher and Michaela Meehan (the first and second plaintiffs), its directors. 

[2] The plaintiffs claim the articles at issue, published in November 2018, falsely 

state that the plaintiffs, as developers, failed to honour promises to local residents, are 

unethical, take an unethical approach to new housing and are “gouging” the market. 

[3] The plaintiffs have also issued a defamation proceeding in the Dunedin 

Registry of this Court (CIV-2018-412-105) in relation to allegedly defamatory 

newspaper articles published by the Otago Daily Times (ODT) about the same 

property development, namely Northlake in Wanaka. 

[4] The defendants seek orders dismissing or staying this proceeding pursuant to 

s 47 of the Defamation Act 1992.2  That section requires a plaintiff to give notice of 

multiple actions “commenced by the same person in respect of the publication of the 

same or substantially the same matter”.  The defendants say that the Dunedin 

proceeding and the present Auckland proceeding involve the publication of the same 

or substantially the same matter, and the plaintiffs have not informed the second 

defendants of the existence of the Dunedin proceeding. 

[5] The critical issues I must determine are: 

(a) Whether the allegedly defamatory publications by the defendant, Allied 

Press Ltd, in the Dunedin proceeding and the defendants in this 

proceeding are “of the same or substantially the same matter”; and 

(b) If so, whether the Court should dismiss or stay this proceeding. 

                                                 
1  The second defendants are the trustees of Southern Community Media Trust. 
2  The first defendant did not file written submissions or address the Court, but it supports the second 

defendants’ position. 



 

 

Relevant legal principles 

[6] Sections 46–48 of the Defamation Act 1992 deal with multiple defamation 

proceedings. 

[7] Section 46 requires all proceedings in respect of “the same or substantially the 

same matter” to be commenced within 28 working days of the first proceeding. 

[8] Section 47 reads: 

Notice of multiple actions 

(1)  Where 2 or more proceedings for defamation have been commenced 

by the same person in respect of the publication of the same or 

substantially the same matter, the plaintiff shall as soon as practicable 

give to every defendant in each of the proceedings such notice of the 

existence of the other proceedings as is reasonably sufficient to enable 

each defendant to apply for the consolidation of the proceedings under 

section 48. 

(2)  Where the plaintiff fails to give the notice required by subsection (1) 

to any defendant, that defendant may apply to the court to dismiss or 

stay the proceedings, and the court may dismiss or stay the 

proceedings accordingly. 

(3)  In this section publication has the same meaning as in section 46. 

[9] It is apparent from the express wording of s 47 that the purpose of the notice 

requirement is “to enable each defendant to apply for the consolidation of the 

proceedings under section 48”. 

[10] There is a threefold inquiry as to whether s 48 applies.3  First, the application 

must be made by the defendants in two proceedings for defamation.  Secondly, the 

proceedings must be commenced by the same person (that is, the plaintiff must be the 

same in the two proceedings).  Thirdly, the proceedings must be in respect of 

publications “of the same or substantially the same matter”. 

[11] The learned authors of Todd on Torts note that:4 

                                                 
3  Carden v Independent News Auckland Ltd HC Auckland CP117/96, 28 February 1997. 
4  Stephen Todd (ed) Todd on Torts (8th ed, Thomson Reuters, Wellington, 2019) at [16.5.03], n 308. 



 

 

Whether two newspaper articles are “substantially the same” involves 

comparing their words, considering the meaning put on them by the plaintiff, 

and considering the articles as a whole: Kirkland v Manawatu Standard Ltd 

CA138/77, 11 July 1979; Carden v Independent News Auckland HC Auckland 

CP116/96, CP117/97, 28 February 1997. 

[12] In Kirkland v Manawatu Standard Ltd, the Court of Appeal considered the 

application of s 11(1) of the Defamation Act 1954, which is equivalent to s 48 of the 

present 1992 Act.5  Section 11 provided for the consolidation of defamation 

proceedings “in respect of the publication of the same or substantially the same 

defamatory matter”.  The principal issue in Kirkland was whether the two articles 

could be described as substantially the same.  The Court noted that what was required 

was “an evaluation of the two articles in a common-sense way to discover whether 

they can be properly described as substantially the same”.6 

[13] The Court of Appeal approved the approach taken by Richardson J in the lower 

court to whether the matters were “substantially the same”.  The Court of Appeal held:7 

The approach taken by the learned Judge was this.  First he compared the very 

words of each article.  He appended to his judgment … copies of the two 

reports each having underlined certain words identified on behalf of the 

plaintiff as not being common to both reports.  Next the learned Judge 

considered the meanings put upon the articles by the plaintiff in his statements 

of claim.  He did not in doing that suggest that such meanings were themselves 

the defamatory matter but as an aid in discovering the existence or absence of 

substantially the same defamatory matter.  Thirdly the Judge considered each 

article in each case as a whole.  He reached his conclusion upon the impact 

these matters together made upon him.  The learned Judge’s approach was in 

our view correct. 

[14] In the lower court, Richardson J held:8 

I consider that, in arriving at a conclusion as to whether the publications are 

of substantially the same matter, it is proper to have regard to the particulars 

of the defamatory meaning attributed to the respective publications by the 

plaintiff.  After all, it is the plaintiff who alleges the matter is defamatory.  It 

is he who is asserting in what respects the publications are defamatory. 

                                                 
5  Kirkland v Manawatu Standard Ltd CA138/77, 11 July 1979. 
6  At [3]. 
7  At [3]. 
8  Kirkland v Manawatu Standard Ltd SC Palmerston North A98/76, 17 October 1977 at 3. 



 

 

The articles at issue 

[15] The articles at issue in the Dunedin proceeding and the present proceeding are 

appended to this judgment: 

(a) Attached marked A is a copy of the NBR article entitled “Pyne Gould 

goes out with a whimper” (dated 1 November 2018); 

(b) Attached marked B is a copy of the Crux article entitled “Q’town 

richlister takes controversial $45 million business offshore” (dated 

10 November 2018); 

(c) Attached marked C is a copy of the ODT article entitled “Northlake 

plan change opposed” (dated 20 March 2018); and 

(d) Attached marked D is a copy of the ODT article entitled “North Lake 

lacking proposed amenities” (dated 1 August 2018). 

The competing submissions of the parties 

[16] In support of his contention that the publications in both proceedings are 

“substantially the same”, Mr McKnight, for the second defendants, submitted that the 

Court should focus on the “sting” of the libel.  He relies on the English Court of Appeal 

decision of Simpson v Mirror Group Newspapers Ltd.9  

[17] In Simpson v MGN, Mr Simpson sued the Daily Mirror for the publication 

stating that he had been unfaithful to his long-term partner.  The Daily Mirror pleaded 

truth (justification).  The Judge at first instance, after hearing argument on the meaning 

of the words at issue, struck out the defence of truth on the basis that the particulars 

did not address the meaning which he held applied.  The Daily Mirror appealed and 

the Court of Appeal granted the appeal.  The Court concluded that it was important for 

it to look not only at the pleaded meaning(s) but also what the “sting” of the libel is 

(that is, the essential core of the plaintiff’s complaint). 

                                                 
9  Simpson v Mirror Group Newspapers Ltd [2016] EWCA Civ 772. 



 

 

[18] Mr McKnight contended that both publications here involved the same subject 

matter, namely the role of the plaintiffs in the Northlake development in Wanaka, and 

that the overall sting the plaintiffs have put at issue is that the plaintiffs have “ripped 

people off”.  The plaintiffs’ core complaint in both proceedings, according to 

Mr McKnight, is that they have been accused of unethical, dishonest and bullying 

behaviour in relation to the Northlake development.  He says that while aspects of the 

articles clearly differ (that is not disputed), the chosen complaints about them do not. 

[19] In a schedule attached to their written submissions, the defendants have 

undertaken a comparative exercise under the headings “PLEADED MEANINGS 

SCHEDULE” and “WORDS OF COMPLAINT SCHEDULE”.  Both schedules 

analyse the respective proceedings under the headings “Plaintiffs acted unethically”, 

“Plaintiffs were dishonest” and “Plaintiffs were bullies”.  Mr McKnight submits that 

the pleaded meanings tend to fit into one of these common stings. 

[20] For the plaintiffs, Mr Miles QC submitted that it would be fundamentally 

wrong to adopt the “sting” approach.  In New Zealand the test remains that adopted 

by Richardson J in Kirkland. 

[21] The plaintiffs contend that this proceeding includes defamation claims in 

respect of the following 11 defamatory imputations arising from the NBR and Crux 

publications that are not raised in the Dunedin proceeding: 

(a) That the plaintiffs, as the developers of Northlake, failed to honour a 

promise to locals that housing at Northlake would be “affordable” 

(Statement of Claim (dated 16 November 2018) (SOC) at [14](e) and 

[21](e)); 

(b) That the first and second plaintiffs are unethical or have questionable 

ethics (SOC at [21](f)); 

(c) Alternatively, that there are grounds to suspect that the first and second 

plaintiffs are unethical or have questionable ethics (SOC at [21](g)); 



 

 

(d) That the first and second plaintiffs take an unethical approach to new 

housing and/or “sail close to the wind” ethically and financially and/or 

do not “do the right thing” (SOC at [21](h)); 

(e) That the plaintiffs are “gouging the market” (SOC at [21](j)); 

(f) Alternatively, that there are grounds to suspect that the plaintiffs are 

“gouging the market” (SOC at [21](k)); 

(g) That (one or more of) the plaintiffs warned real estate agents off selling 

sections at prices that are lower than Northlake prices (SOC at [21](l)); 

(h) Alternatively, that there are grounds to suspect that (one or more of) the 

plaintiffs warned real estate agents off selling sections at prices that are 

lower than at Northlake prices (SOC at [21](m)); 

(i) That (one or more of) the plaintiffs warned contractors off working on 

Mr Lee’s Hikuwai development (SOC at [21](n)); 

(j) Alternatively, that there are grounds to suspect that (one of more of) the 

plaintiffs warned contractors off working on Mr Lee’s Hikuwai 

development (SOC at [21](o)); and 

(k) That the plaintiffs are acting profoundly unfairly to Mr Lee by allowing 

storm water from Northlake to run over Mr Lee’s land at Hikuwai (SOC 

at [21](p)). 

[22] The plaintiffs further contend the Dunedin proceeding includes claims in 

respect of the following 10 defamatory imputations arising from the ODT publications 

that are not raised in the present Auckland proceeding: 

(a) That the plaintiffs’ objective is to make as much money as they can, 

without consideration for the community as a whole (SOC at [12](a)); 

(b) That the plaintiffs are only interested in profit (SOC at [12](b)); 



 

 

(c) That the plaintiffs do not care about the residents of Northlake or 

Wanaka (SOC at [12](c)); 

(d) That the plaintiffs, as the developers of Northlake, built houses on green 

spaces that was set aside for recreational reserves (SOC at [19](d)); 

(e) That the plaintiffs, as the developers of Northlake, are removing 

amenities at Northlake, to the detriment of residents of Northlake, in 

order to advantage themselves (SOC at [19](e)); 

(f) That the plaintiffs, as the developers of Northlake, breached the 

Fair Trading Act 1986 (SOC at [19](h)); 

(g) Alternatively, there are grounds to believe the plaintiffs, as developers 

of Northlake, breached the Fair Trading Act 1986 (SOC at [19](i)); 

(h) That the first and second plaintiffs are bullies (SOC at [22](a)); 

(i) That the first and second plaintiffs are the sort of people who would 

bully residents of the residential development at Northlake (SOC at 

[22](b)); and 

(j) That the first and second plaintiffs are the sort of people who would 

threaten legal action against residents of the residential development at 

Northlake (SOC at [22](c)). 

[23] Mr Miles QC argued that the second defendants’ “PLEADED MEANINGS 

SCHEDULE” adopts a misleading approach to the similarity of defamatory meanings 

by grouping pleaded meanings under more general headings (namely, “Plaintiffs acted 

unethically”, “Plaintiffs were dishonest” and “Plaintiffs were bullies”) as if those 

headings were the relevant pleaded meanings. 

[24] Attached to the plaintiffs’ submissions are copies of the relevant articles which 

have been highlighted by the plaintiffs to demonstrate (so they say) the parts of the 

ODT articles that are not common to the NBR and Crux articles and those parts of the 



 

 

NBR and Crux articles that are not common to the ODT articles.  This is said to 

“graphically demonstrate” that the articles in issue in the two proceedings are almost 

entirely different.  It is said the articles only have a few scattered words in common. 

Analysis and decision 

[25] There may be some merit in the “sting” approach that Mr McKnight contended 

for, at least insofar as it assists in addressing the third step of the approach adopted by 

Richardson J in Kirkland (namely, when considering each article in each case as a 

whole).  However, I intend to analyse the issue of “substantially the same” by applying 

the whole three-step test of Richardson J (as approved by the Court of Appeal) which 

first involves a comparison of the very words of each article.  There is no basis for me 

to re-visit that approach. 

[26] In adopting the Kirkland approach, and in addressing the second and third steps 

in particular, I am of the view that the Court should not approach the issue in an unduly 

technical or narrow way that might undermine the statutory objective of avoiding the 

risk of inconsistent findings as between two sets of proceedings.  In adopting the 

Kirkland approach, I also acknowledge, as both parties submitted, that the current 

section, namely s 48, differs slightly from its predecessor, s 11 of the 1954 Act (the 

section applied by Richardson J).  In s 47, the word “defamatory” has been removed; 

the focus is now on substantially the same “matter” (previously it was “defamatory 

matter”).  I accept Mr Miles QC’s submission that this slight amendment has widened 

the section, although whether that was intended to bring about a change to the 

approach of Richardson J in Kirkland is not entirely clear.  It may be, as Mr Miles QC 

submitted, that the amended wording better reflects, and is consistent with, the 

approach of Richardson J in Kirkland. 

Step 1: Comparing the very words of each article 

[27] The highlighting of the articles attached to the plaintiffs’ submissions is helpful 

in addressing the first step, a technical step, of comparing the very words of the 

respective publications.  The comparison demonstrates and supports the plaintiffs’ 

contentions that the focus of the articles is different and they only have a few scattered 

words in common.  I also acknowledge that the respective newspapers have different 



 

 

readerships and that the articles were not published at the same time.  By contrast, the 

publications at issue in Kirkland were published on the same day and many of the 

words used in both articles were identical. 

[28] The clear differences between the words used in the articles in the two 

proceedings are also apparent from the second schedule attached to the second 

defendant’s submissions entitled “WORDS OF COMPLAINT SCHEDULE”. 

[29] The plaintiffs contend that the NBR and Crux articles at issue in the Auckland 

proceeding are examples of publications that are substantially the same.  It is for that 

reason that the claims against both defendants have been pleaded together in the one 

proceeding.  The similarities between the two articles at issue in the Auckland 

proceeding are in marked contrast to the very different words used in the publications 

in the Dunedin proceeding. 

[30] It is not surprising that the words used in the articles in the Dunedin proceeding 

are quite different.  The focus of the publications in the Auckland proceeding and in 

the Dunedin proceeding is quite different.  This is apparent from the articles’ headlines: 

(a) The ODT article is entitled “Northlake plan change opposed” (dated 20 

March 2018); 

(b) The ODT article is entitled “Northlake lacking proposed amenities” 

(dated 1 August 2018); 

(c) The NBR article is entitled “Pyne Gould goes out with a whimper” 

(dated 1 November 2018); and 

(d) The Crux article is entitled “Q’Town richlister takes controversial $45 

million business offshore” (dated 10 November 2018). 

Step 2: The meaning put upon the articles by the plaintiff in the statement of claim 

[31] I now turn to address the second step of the Kirkland test. 



 

 

[32] Defamatory meanings in defamation proceedings are, of course, very precisely 

pleaded.  The approach adopted by the second defendants in grouping the pleaded 

meanings under general headings in the “PLEADED MEANINGS SCHEDULE” is 

flawed.  The general headings are not the relevant pleaded meanings and to list the 

actual pleaded meanings under those more general headings does not demonstrate that 

they are equivalent.  To take an example from that schedule, to say that “the plaintiffs’ 

objective is to make as much money as they can, without consideration for the 

community as a whole” is not the same as saying that “the first, second and third 

plaintiff are unethical or have questionable ethics”.  Yet, those are both grouped under 

the general heading “Plaintiffs acted unethically” in an attempt to demonstrate that the 

meanings of the two articles are substantially the same.  In my view, such an exercise 

does not demonstrate the point the second defendants seek to make. 

[33] The plaintiffs’ comparison of the different defamatory imputations arising in 

the two proceedings, which I referred to above at [21]–[22], demonstrate that there are 

significant differences in the defamatory meanings pleaded in each proceeding. 

Step 3: Considering each article in each case as a whole 

[34] I now turn to address the third and final step of the Kirkland test which involves 

an assessment of the articles as a whole. 

[35] The plaintiffs properly accept that there is a degree of overlap between the 

publications in the two proceedings.  Each proceeding pleads defamatory imputations 

concerning residents allegedly being misled about certain proposed amenities (such as 

tennis courts and swimming pools) at the Northlake development.  However, the test 

is not one of overlap but whether the proceedings are “of the same or substantially the 

same matter”.  The flaw in the defendants’ broad grouping approach (the sting) is that 

it may demonstrate overlap and some degree of commonality, but it does not establish 

the threshold of “substantially the same”. 

[36] I have already noted above that the focus of the NBR and Crux articles in this 

proceeding is different from those in the ODT in the Dunedin proceeding.  This is 

apparent not just from the different headlines (as noted above at [30]) but also from 

the content of the articles themselves.  The first ODT article (dated 20 March 2018) is 



 

 

concerned with a plan change request by Northlake Investments Ltd in respect of the 

Northlake subdivision.  The second ODT article (dated 1 August 2018) concerns an 

alleged lack of amenities at that development.  On the other hand, the NBR and Crux 

articles in this proceeding focus on Pyne Gould Corp’s decision to move its business 

operations offshore; the Northlake subdivision is a subsidiary element of the articles. 

[37] Even if I am wrong in finding that the sting approach has some relevance to 

this third step (to the extent that it provides a framework for making a comparison), I 

find that the differences between the articles in the respective proceedings are such 

that the “substantially the same” threshold has not been satisfied.  This case is 

fundamentally different to Kirkland, where the publications at issue were published 

on the same day, many of the words used in both articles were identical and five of the 

six pleaded meanings were also identical (the last one was a technical difference only). 

[38] The defendants have not yet filed statements of defence.10    Likewise, there is 

no evidence before me as to whether the witnesses in both proceedings will be the 

same (for example, local residents of Northlake).  There is scant material before me to 

assess the defendants’ contention of whether there really is any risk of inconsistent 

findings or issue estoppel (which is the policy rationale for ss 46–48 of the 1992 Act).  

In any event, the differences in the defamatory imputations (which I have referred to 

above at [21] and [22]) tend to demonstrate that the risk of inconsistent findings would 

not be that great.  For example, even if a defence of truth were to succeed in the 

Dunedin proceeding in relation to the pleaded defamatory meaning that “the plaintiffs’ 

objective is to make as much money as they can without consideration for the 

community as a whole”, that does not necessarily mean that it is also true that “the 

first and second plaintiffs are unethical or have questionable ethics”. 

[39] For all these reasons, I conclude that the publications at issue in the Auckland 

proceeding and in the Dunedin proceeding are not “of the same or substantially the 

same matter”. 

                                                 
10  Mr McKnight indicated from the bar that the defendants would plead conventional defamation 

defences including truth (justification). 



 

 

[40] Consequently, it is not necessary for me to address the question of the exercise 

of my discretion.  However, for completeness, I briefly address the discretion issue. 

Exercise of discretion 

[41] If I am wrong, and the matters in the two proceedings are “substantially the 

same”, the next issue is whether the Court should dismiss or stay the proceeding. 

[42] It is not disputed that s 47 confers a discretion on the Court.  It is equally clear 

that the purpose of the s 47(1) notice requirement is to enable a defendant to apply for 

a consolidation of proceedings under s 48(1). 

[43] The defendants may be correct in their contention that defamation proceedings 

are subject to unique civil procedures, including strict deadlines and additional 

requirements on plaintiffs.  However, in my view, that provides no justification in this 

case for either striking out or staying the proceeding. 

[44] I find there is no legitimate basis for exercising my discretion to either strike 

out or stay the proceeding.  The defendants have not been prejudiced in any real way 

by the plaintiffs’ (alleged) failure to give notice in accordance with s 47.  The 

defendants were served with this proceeding on 28 November 2018.  They have been 

aware of the existence of the Dunedin proceeding since shortly after that, namely since 

12 December 2018.  They did not need the plaintiffs to notify them of the existence of 

the Dunedin proceeding; on their own evidence they already knew about it. 

[45] The defendants could have applied to consolidate the Auckland and Dunedin 

proceeding as early as December 2018 and are still free to do so. 

[46] The defendants submit that the third plaintiff, as a corporate plaintiff, will need 

to establish loss in the substantive proceeding (s 6 of the Defamation Act 1992) and 

that an issue will arise as to whether loss was caused by one publication rather than 

another.  However, as the plaintiffs have noted, this issue would equally arise even if 

the two proceedings were consolidated.  While that issue may be a factor favouring 

consolidation it does not, in my view, support the making of the orders sought by the 

defendants.  In any event, I would be reluctant to grant any stay of this proceeding, 



 

 

which might then make the Dunedin proceeding a test case of the interrelated issues, 

without hearing from the different defendant parties in the Dunedin proceeding. 

[47] For all these reasons, I would in any event have rejected the defendants’ 

application. 

Result 

[48] I dismiss the defendants’ application to either strike out or stay the proceeding. 

[49] My preliminary view is that, having succeeded, the plaintiffs are entitled to 

costs on a 2B basis.  If the parties cannot agree costs, then memoranda are to be filed 

within 14 days. 

 

__________________________ 

Associate Judge P J Andrew 
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