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[1] Theseproceeding involvetwo causes of action in defamation and one for
breach of the Fair Trading Act 198e FTA) brought by one professional body for
accountants in respect of disparaging comments made by another.

The two organisations

[2] The plaintiff (CPAA) has been in existence in Australia since the 1880s. It
provides a range of services to its members, includmgtinuing education and
support for accountants providing a wide range of accounting services. It also
administers theertificationof appiopriately qualified accountantsd monitors the

educational content required to attain certification.

[3] CPAA has between 140,000 and50,000 membersworldwide® Those
membersare predominantly in Australia but also in a number of Asian jurisdictions
and,since about 2005n New Zealand. When MrDavid Jenkins, who is currently
the NewZealand country manager for &R, joined the organisation in 2008 it was
attracting about 15 new members a year in Mealand. He thought that CPAA had
got to 1,000 members in Nexealand by about mid 2013, and that membership had
risen to about 1,800 by the date of the heafing.

[4] CPAA 6 potential stature as a professional body in Mealand increased
from 2012 when it became accredited by the Financial Markets Authority (FMA) to
license acountantswho perform auditing assignmenifor restrictedcategories of

audit such as those pfiblic issuers.

[5] CPAA has a permanepffice in New Zealandwith staffemployedto canvass
for new members angrovide a range of serviceto its members. tlis also

supported by personnel from it®ore substantiadffices in Australia.

[6] The defendantNZICA) wasthe only organisatiom New Zealandproviding
services for professional accountantgil CPAA set up here.The provision of a
range of accounting servicesagvuntil 2012,reserved for those who were members

of NZICA and its predecessors wieostatus was confirmed by statuféhe situation

Various numbers in this range were referred to during the hearing.
2 Brief of David Jenkins at [10]15].



was analogous to that of legal work regulated by the Kealand Law Society.
NZICA certifies those appropriately qualified to practise, formerly as public

accountants and, more recently, as chartereduataots.

[7] The sequence of cause and effecthia evolvingrelationshipbetween the
partiesis difficult to discern and, in any event, is moitical. Throughout the period
between 2011 and 2013, when ttatemerd complained of were madblZICA
perceived CPAA as competing aggressively for new members among accounting
students and accountants in N&ealand. It appears that thprospectthat CPAA
might offer studentsaniPad if they joined if and the threat of expensive television
advertisements, caused concern to someZACA. Otherwise,no actualinstances

of marketingby CPAA that competed aggressively with NZIOAere cited in

evidence

[8] The merepresenceof another professional bodytemnpting to set up in
New Zealand whenNZICA and its predecessors hadjoyeda monopoly supported
by successive forms of regulation of the accountancy professamlikely to have
been treated by the incumbent thaistermdlaggr es
communications around the time of each of tsatemers complained of

contemplated thaiZICA should respond aggressively to the threat posed by CPAA.

[9] During 2013, and possibly for some time before tHe¢AlCA explored the
prospect of mergm with another established membership organisation for
accountants in Australia, the Institute of Chartered Accountants in Australia (ICAA).
In October 2013the existing members of botRZICA and ICAA approved the
mergerand,since the events directly relevant to these proceedings, the merged entity
has becom€hartered Accountants Australia and Négaland CAANZ).2

[10] I find on the evidencethat there has beenralatively co-operative working
relationshipbetween CPA and ICAA in Australia. | was cited examples of the two

organisations working jointly on the provision of guides on independence of

3 | will continue to refer to the defendant as NZICA in this judgment. Nothing turns on the change

in its formal constitution after thetatemers complained of were made.



practice, and on joint submissions about proposed changes to accounting sfandards.
The relationship between NZICA and CPAA in NewZealand has been quite

combative by comparison.

The statemens complained of
The flyer

[11] The first initiative forNZICA that is complained of was a single page flyer
produced tagivetost udent s attending a careers f ai
campws in March 2011. A copy of the flyer is annexed to this judgment as
AppendixA.®> Both CPAA and NZICA were representedt the careers fair It is

generally accepted that ona@ccountantshave joined one of the professional
organisationsthere is relatively little movemewtf members from one tthe other.

This means that both organisations target tme@mbershipinitiatives tavards

accountingstudents. The flyerwamtitted A The Factso under a he

Comparing NewZealand Institi¢ of Chartered Accountants (NZICA) and
Certified Practising Accountants Australia (CPAA).

[12] The flyer contained five categories amompared features such as the
average annual salary of members NZICA and CPAA, the number of
New Zealand memberand thequalifications offered.It suggestd that for chdered
accountarg who werefull membersof NZICA, the averageannual salary was

$140,000compared with the averaganualsalary for CPA memberof $100,000

[13] In terms of numbers of membeisjdentified 32,000 for NZICA and 700 to

750 for CPAA. In comparing the qualifications offered, it stated there were three
designations to choose from for NZICA members, but only one designation for
members of CPAA.

[14] I n the | ast category adtherflgesinvitechan A Poi n
adverse view of CPAA by stating that

There was at least one instance of the two bodiespecating with a third, thénstitute of

Public Accountants.

The flyer was produced in landscape format, but for convenience has been reproduced in portrait
format.



1 CPAA only required three years of academic study (compared with four
for NZICA);

1 CPAA was an Australian based qualification, new to Ne@aband and
not part of an international accounting alliance, whertb@sNZICA

gualificationhasinternationakecognition andeciprocity,
1 NZICA had been established in N&galand for over 100 yearand

1 graduateswith NZICA qualifications were preferred by employers,

including the big four accounting firms.

[15] The average salary for CPAA members was attributed salary guide
producedby HudsonRecruitmenta firm that conducted such surveydthough the
Hudsonsurvey did not discriminate between salary levels for members of both
organisations, the flyer drew ddZ 1 CAG6s i nt da pnoaide the sadagya r ¢ h
figure cited forits own members. It was therefore vulnerable to criticism for not
making an accurate ogoarisonas the average salaries came fdifferentsources,

and the Hudson survey did not support any differential in the amounts

[16] CPAA brought the terms of theomparisont o0 Hudsonobasditat t ent
promptly confirmed it had not given its consenthe salaryguide being quoted in
the manner it was Hudsonrequested that NZICA cease representinguiis/eyin

that way.

[17] The evidencefrom Mr McDougall, who was the director of marketing at
NZICA at the time, was that NZICA stopped using the flyes@mn as it received the
complaint from Hudson Recruitmentand destroyed the remainder of the
approximately 300 copies of the flyer that had been produced.

®  Brief of lan McDougall at [20].



[18] In May 2011, CPAA made more detailed complatotdNZICA as to alleged
misrepresentations in thélyer. In-house counsel at NZICA rejected the complaint

and contended that the content of the flyer was not misleading or deceptive.

The advertisement

[19] The secondNZICA statementcomplained ofby CPAA was the content of
advertisements placdsy NZICA in the NewZealand Heraldand National Business
Review(NBR) in October 2012. The form of theill page advertisement as it
appeared in thdlewZealand Heralds annexed to this judgment as Appendix IB.

comprised a dark block with the logo of NZICA ins¢the top, and in large print:

IN ACCOUNTING,

THEREOGS BEST PRACTI CE
AND THEN THEREGS
SECOND BEST PRACTICE.

[20] Beneath that in smaller type wassequence of promotional claims for
NZI CA60s member s. 't began with the state

Accountants may appeaimilar. But your business can tell them apart. The
difference is in the training, the support and the professional standards they
foll owé.

[21] It also claimed:

Only a member of the NeZealand Institute of Chartered Accountants has
been exposed to the higgt level of industry training and development. This
is why the top CFOs and CEOs only employ Chartered Accountants.

[22] The bottom of the advertisement, beloywrantedline, claimed in bold type:
Business does better with an NZIG#fember.

[23] Mr McDougall a&knowledged irevidencehat NZICA was aware that CPAA
was planningto hold a promotional event in Auckland in October 2012, at which
time it would be announcing its FMA accreditatiomhat accreditation meant that
CPAA would be able to license practitens, who it had granted status as certified

accountants, to undertake restricted work such as-tm@e audits whicthad

”  CBD 134, 136.



previouslybeenthe sole preserve of NZICA member$he NZICA advertisement

was commi ssioned to be puwbkehtamsl wasdternatly c oi n
| abel | ed A PrTbgirdention wasib dinsirtisb the attention CPAA might

get when announcing its FMA accreditatiobr McDougall saw the advertisement

isi mply as part of a designd&tion campai gl

The conference addresses

[24] The third group of statementsomplained of arose in addresses given in
ChristchurchandWellingtonon 6 and 8vlay 2013 respectively. The addresses were

given by MsKirsten Pattersgnin her role asacting chief executive of NEA, at
conferences <called MAAccountants RePublic
Ms Viv Brownrigg, a former chartered accountant who operates a business training
accountants in how to enhance their busines3ée target audience for the events

was &countants in public practice, particularly those in sole practice or small and

mediumsized firms.

[25] When initially promoting thee conferences, MBrownrigg characterised
participation on behalf of .NdICAobjetedAA and
to that description andoted thathe brochure circulated with the registration form

for the conferences wasntitted A Your Clients Need Youo.
and CPAA contributions, they wedescribe in the following terms:

NZICA & CPA Australia

Update you

T Hear from NZICA onioTransforming NZI CA
Creating a new Institute with The Institute of

Chartered Accountants Australiab

T CPA Australia speak on O6The relevance o
belonging to a professional membership body
in 20136

[26] Unbeknownto those organising and speaking at@istchurchconference,
one of the attendees made an electronic recording of the addresses given both by
Ms Patterson for NZICA, and MRichard Jonesa business development manager

with CPAA. Transcripts of thoseecordings have been prepared, and both were in

8  Briefat[27].



evidence The recordingof MsPat t er s o was als@ playad edsriag the

hearing.

[27] The main topic addressed by Matterson was the proposed merger of
NZICA with ICAA. She spoke positively about the advantages of the merger that

was shortly to be voted on by NZICA members.

[28] One aspect of the environment tivd PattersordescribedNZICA operating

in wasits competitionwith CPAA. Shestated that sheelished the opportunity of

going Ahead to heado with CPAA and was d
Australia was not presebecausess he was hopef ul t hat they
arm wrestlingo. Il n t he Patersom magle norheropsr o mo t

disparaging remarks about CPAA.

[29] Thestatementshat are now complained of were:

@ AHe [ Al ex Mall ey, CPA Ghavetoofied i ads CEO]
the same education offerings because you may be aware of the
designation of &L®Pdémilatna A rha rnilsc a6 hbh utt hi t
not. The CPA designation in the USA is different to the CPA
designation in Australia. CPA Australia and United States are not
brothers or cousins. Webre cousins
Ourselves, the Australian Institute, Cdaa Germany, USA, South
Africa, the UK are all members of the GAA, the Global Accounting
Alliance. That is the group of the preeminent CA based accountants
around the world. o

(b) ACPA Australia is not a member of the
standards areot recognised as being the same as the one that you
have worked so hard to achieveo;

(©) A | tooflenr@ew graduates a free iPad if they choose my program
over their [CPA Australiabds] progr am.
the better de singgmhave iowork hardefftr €A, 6 r e g o
without a doubt , they wil/|l have to wor
(d) fi 1 thave éhe money to be able to take out sponsorship of the

entireseries of CSl in prime time television in Augiasfor an entire

series. | dotbhave the budget to be able to do that on 33,000
members.Nor do | think it isthe best use ofour spend to be fair,

but sthélknd @ environmentthate 6r e co;mandng i nt oo

(e) fiunder the CPA model [with] CPA Australia, you can do a few
modules adt h #giv@ youapi ece of paper saying th
accountant. 0



[30] Ms Patterson used a PoweiRt presentation as an aid during laeldresses
in ChristchurchandWellington The slides displayed included a statement under the
headi ng 0 Cothedodowingtdérnassn 0 i n
This is changing the landscape for the Chartered Accountant designation.
Alternative qualifications are cluttering the market which necessitates

strengthening the value of a Chartered Accountant designation in the eyes of
employersdecision makers and the public.

[31] Nobody challenged MBatterson onany of thesecriticisms during the
conference irChristchurch During the first break after he spolkér Jones reported
his concernsaboutMsP at t e staemerd sy telephoneto MrJenkins. He
followed that up with an email to Mienkins the same day, which paraphrased a

number of the statements now complained of.

[32] Thereis notranscriptof MBat t er sonds equMelimdioant adoc
conference two days later. On this odoas Mr Jenkinswas present to speak on
behalf of CPAA and he took notes of some of the comments he considered to be

disparaging ohis organisation

[33] Ms Patterson spoke without notes, but it is accepted that the material content
of her address would habeen substantially similar to the comments as recorded in
Christchurch MsPatterson left th&Vellington conference shortly after Mkenkins
completed his addresbeforehe was able to raise the content of her address with
her. However, he telephonedrHater that dayto register his concern at what he

considered to be inappropriate comments

The National Business Review article

[34] The NBR of 8May 2013 published an articlentitled ASnuupgl i ng
accountants battl e ¢&de cheproposedgnenger betveean c e 6
NZICA and ICAA, referring to comments made by Mraig Norgate who was then

chief executive of NZICA. The article contained the following:

Competition ha also emerged in recent years with the arrival of CPA
Australia in 2011.However, MrNorgate plays down the threat posed by the
rival group, which claims about 140,000 members worldwide.

°®  CB397.



AWe dondt see it as a huge threat; compe
ti me. o

ARThey donot have the samerkeatryoesnadotdar c
understand. They seem to take the chartered accountant designation for
granted. 0

[35] The article stated that Mienkins could not be reached for a comment on

behalf of CPAA as to its rivals6é proposal

[36] These proceedings were commenced orMag¢ 2013, shortly after the

conference addressand NBR atrticle.

The causes of action in defamation

[37] CPAA pleaded separate causes of action in defamation in respect of each of
MsPat t eaddresse& €hristchurch and Wellington. Without the full trangtri

of the Christchure address, whiclonly became available shortly before trial, the
scope of thallegatiors depended on recollections as to what she had said on each
occasion.No objection was taken to CPAA-meading the allegations shortly before

trial to reflect the actual words usedhe allegatiors in relation to the Wellington
address were more confined than those in relation to the Christchurch address, but
still alleged substantially similar defamatory meanirigssome of her comments.

[38] In closing, it was conceded on behalf of NZI@»at the Court could treat the
allegatiors as if the same comments recorded from the Christchurch address were
madein MsP at t e unseecordédsddressin Wellington.  Accordingly, it is
appropriate to deal ith both of the causes of actiam defamationon the basis that

the sameaddresswvas made to both audiences, and the defamatory meanings and
innuendoes pleaded in respect of the Christchurch address are to be treated as

applying at both venues.

[39] CPAA pleaded that thenatural and ordinary meaning of tiseatemert by

Ms Patterson were understood to méaat

(@) CPAA does not have affiliations with accounting bodies throughout
the world (29](a) above);



(b)

(€)

(d)

(€)

(f)

(9)

the education provided by CPAA to its members is inferior to that
provided by NZICAand other members of the Global Accounting
Alliance (GAA) ([29](a), (b) and (c) above)

CPAA was declined membership of the GAA because its education
did not meet the requisite standafi2d{(b) above);

CPAA resorts to expensive or elaborate marketing ploys to entice

accountants to become membg9](c) above);

CPAA cannot attract members without resorting ebgpensive or
elaborate marketing ployf20](c));

CPAA wastes or misuses membership fees to pay for expensive

advertising on televisiorjZ9](d) above);

CPAAOGS desi gnat iraben desigmation awhick ehaso n d
undermined and is undermining the accounting profession in
New Zealand [29](e) and[30] above).

[40] In addition to the defamatory impact alleged to arise on the natural and

ordinary meaning fathe words complained of, CPAA also pleaded that the attendees

at the conferences would have interpreted their meaning in ligtiteofollowing

special facts known to the attendees:

1 best practice in the accounting profession is driven by the

development, adoption and implementation of higjuality

international standards;

these standards are developed by international associations and

federations of accounting bodies from differentgdictions;

membership of an international association or federation of
accounting bodies is dependent upon an accountiuy Ioneeting

requisite standards;



1 membership of an international association or federation of
accounting bodies provides the basis foutual recognition of

designations bjellow members around the world.

[41] The words complained of if29](a), (b) and (e) werpleadedto give rise to
further meanigs by innuendowhich would arise for the audiences applying the
pleaded special facts) the effect that CPAA does not comply with internationally
recognisd standards of best practice for accountancy designations and/or that

CPAAGs quali ficat i oecegnisdordransferablei nt er nati or

Are the pleaded meaningsnade out?

[42] The first stepin the analysigs to considerwhether thepleaded imputi@ons

arise. To do so, the Court must decide, as a matter of law, whether the statements
complained of would be taken by a reasonable person to have the pleaded
defamatory meaning. The reasonable person has been described by the Court of
Appeal as beingf ordinary intelligence, general knowledge and experience of
worldly affairs’® The reasonable person is capable of reading between the lines, but

is not unusually suspicious or naitfe.

[43] The DefamationAct 1992 (the Act)does not define defamation and ewest

relies on existing common law definitions, of which there are several. CRA#Ot

plead according to any particular definition of whatdsfamatory, and instead

assertedn a more general sense that thatemerg complained oiveredefamatory.

lhave taken CPAAOGOS submi s sdreofalse anddo ithe t h:

discredit*?

[44] To succeed in an action for defamation, the plaintiff need not prove the falsity
of statemerd complained of as defamatory. It is for the defendant to make out the
truth of the statemerd in defending the action. | will therefore consider the

truthfulness of the statements in considering whether NZICA can successfully

establishrelevantdefences.

10 Newzealand Magazines titv Hadlee (No 2J2005] NZAR 621 (CA) at 625.
1 Lewis v Daily Telegraph Ltf1964] AC 234 (UKHL) at 259.
12 Youssoupoff v MetrGoldwyrnMayer (1934) 50 TLR 581 (CA) at 584 per Scrutton LJ.



[45] The first imputation pleade39](a) above)is that CPAA does not have
affiliations with accounting bodies throughout the world. | am not satisfied that th
pleadedimputation arises from the words complained([@9](a) above) As with
each of the passages, | have assessed it in the context of thecmmesdby

Ms Patterson in thentire addressand moreproximatelyto the words emplained

of. | have &0 assessethe passageby listening to therecordingagain which

provided the toneof the comments made.

[46] The essence of the passage complained of is that CPAA is not a member of
the GAA, whereas NZICA and ICAA are.Importanceis attributed to that
membershipbecauseMs Pattersondescribe GAA as the preminen group of
chartered accountanayganisatios around the world. That does not involwe
imputation that CPAA did not have affiliations with other accounting bodies; just
thatit did not enjoy membership of the grouping that Régterson claimed to be

pre-eminent.

[47] The second imputation @ded as arising from the first, second and third
staemens complained 0f[29](a), (b) and (c) abovea$ that the education provided

by CPAA is inferior to that provided by NZICA armmther members of the GAA.

Mr Gray QC for NZICA denied that this imputation arose on the words spokin
submittedthat contending CPAA did not have to offer the same education did not
mean that its offerings were inferior, but rathieat they weralifferent from those

offered by NZICAto the standard agreed among members of the GAA.

[48] | do notaccept the audiences at the conferences would have appreciated the
distinction between fdifferen® and fii nf er i Patté&rson wasMselling the
attributes of NZICA, and in a confident tone claw its superiority over CPAA.
Assessed in the context of the other comments about educational standards, | am
satisfied that the reasonable imputation for the audiences would have been that
CPAA provided education that was inferior to that provided byO¥wZand other
members of the GAA.

[49] The i mputation of inferiority of CPAAC
by comments in some of the other passages complained of. These include the



proposition that CPAA is not a member of the GAAcausetheir educational
standards are noecognisd as the same as those required to qualify with NZICA,
and that qualifying under the NZICA programme would require candidates to work
harder {(nferentially to demonstrate knowledge at a higher lemelto studymore

extensive topics, or both

[50] The next pleaded imputation is that CPAA was declined membership of the
GAA becausdts education did not meet the requisite standard. | consider that
imputation does arise from tiseéatemenin [29](b) above.

[51] Three imputations are pleaded as arising fromPMist t e statementitsd

at [29](c).*® The first is that the education provided by CPAA is inferior to that
provided by NZICA and other members of the GAA. | am satighietlimputation
does arisefor the reasons discussed above when stegementis treated in the

context of the others complained of.

[52] The second imputatioalleged to arise from the statement cited8i(c) is

that CPAA resorts to expens! or elaborate marketing ploys to entice accountants to
become members. This arguably arises fromPMst t er sond6s st at e me
cannot offer new graduates a free iPad if they choose the NZICA programme over
Atheiro programmed edl mhaontiehte] rib amfeat
satisfied that this pleaded imputation does arise on the veomplained offrom

MsP at t eaddress1lbis implicit in thestatementhat CPAA was offering new

graduates the incentive of a free iPad ifytlckeh o s e t o enr ol i n CPA/
The sentence complained of follows immediately afterPdgerson observed that
ACPAAhavé got a mar keting budget that weor
NewZ e a | # it & another matter whether the impigatis materially adverse to

CPAAG6s business reputation.

[53] The further imputation pleaded as arising fromgtsgementn [29](c) above
is that CPAA cannot attragnembers without resorting to expensive or elaborate

marketing ploys.

13 Set out af39](b), (d) and (e) above.
4 Transcript, CB359/28.



[54] | am not satisfied that this imputation arises. There is nothing in the

statementpleaded as the source of the imputation that suggests CPAA could not
attract members without inducemts such as free iPads, and the natural meaning

goes no further than that it is one ploy CPAA was resorting to.

[55] The next imputation pleaded as arising fromstegemenat [29](d) aboves

that CPAA wastes or misuses membership fees to pay for expesiggising on
television. Thagtllegedy arises from MsP a t t eeaxmessodEopinion on what
sheconsideed to beother thanthe bestway of spending membership fees. The
basis for theeriticism is complicatedecausef theamount she implied CPAA spent
on television advertising in Australialt was at leasta substantial exaggeration to
imply that CPAA was the sponsoring\amitiser for a whle series ofCSI on prime
time television in Australia. By consent, | accepted exaencea statementrom

the Nine Network Australia Pty Ltd confirming that CPAA had not sponsored any
such programme, buhe networkhad broadcastadvertisement®n sk occasions

duringair time related to CSI episodes.

[56] | considerthat tre pleadedimputation does arise. It ian expression of
opinion to the effect that MBatterson would not apply membership fees to spending

of that type, and it contributes to theéoof criticisms ofCPAA.

[57] The nextpleadedmputationhad two elementS. The first wasthat CPAAis

a secondate designatiorand the second was that this designatiaa undermined
the accountingrofession in Newealand. TRseimputatiors aresaid to arise from
the statemenpleaded af29](e) and the PowerPoint slide detailed[80] above. A
plaintiff is required by 87(2) of the Act to particularise thdifferent imputations
alleged. Wherdifferent imputations are pleaded, they should be particularised

distinctly. | treat these as two separate imputations.

[58] Thecriticisedstatemenfi u n d e r A moteg® yGWPcan do a few modules
and theyodoll give you a piece of paper sa
demeaning oC P A Aquaification It creates an adverse contragth claims made
elsewhereinMP at t eaddresh 6 st he e f f equdlificatibnprovidddZ1 CAOG s

15 See[39](g) above.



a better designation, being one that students have to work harder for but that will
provide preeminence in terms of thequalification Although here is noreference

to the CPAA designation, omualificationa c hi ev e d, asr albAadng fAse
satisfiedthat is clearly implicit so thdirst elemenbf the imputation does arise.

[59] However, | am notsatisfied that the second element of the pleaded
imputaton that C P A Adesignation has undermingde accouting profession in

New Zealand necessarily arises. The context of Mat t er sonoés Comm
emphasising the need to encourage students to take the Ngi&ificationrather

than the CPAA one, ando strongly promote e NZICA designation as the
preeminent one topotential users of accountancy servicesThat theme is
strengthened by the PowerPoint slide that refersalternative qualificatiors
Acluttering the aofauchkatdrnativemade ih morédmpodaste n ¢ e
than previously for NZICA to distinguish its owqualificators and fibr and?o,
maintaining its status idifferent from suggesting thatC P A Ad s psesence

undermining the profession.

[60] It is apparent from thednscript that M#atterson did not read the words of

the PowerPoint slide during her oral presentation. | ansatigfiedthat the words

used in the slidgyarticulaty when they appear not to have been explicitly repeated

in the oral presentation, addfficient y t o make out the I mput
designation has undermined the accounting profession in2daland.

Innuendoes pleaded

[61] In addition to the natural and ordinary meanings alleged to be defamatory,
CPAA alleged that the audiences of accounting personnel would apply special
knowledgebased ortheir familiarity with educational anprofessionaktandards for
accountants to atbute an additional meaning by way of innuendo that was
defamatory of CPAA. The special facts alleged to be known to the audiences were
pleaded in the terms set out [#0] above. Those overlapping propositions are
pleaded in relatively general terms'hey attributeto the audiences an awareness
that best practice in the accounting profession depends on international standards of

a high quality that are developeyg domestic professional bodies-operating with



similar entities in other jurisdictions. Membership of such international associations
is important to obtain mutual recognitionand attaining and retaining such
memberships is dependent on the membership organisation complying with the
standards set by the international body.

[62] | am satisfied that audiences comprising accountants in public practice and

their professionalstaff wou know the propositios pleaded as special facts. The

words complained of as giving rise to an additional defamatory innuendo are those in
[29](a), (b) and (epndthe defamatory innuendo is described4it] above The
relevantstatemert attributeimp or t ance t o NZI CA6s member st
of preeminent charteregccountancyorganisatios around the world, and that

CPAA is not a member of that allianbecausecC PAAGs educati on stan
recognisdasheng t he same as NZI CAOGs.

[63] | am satisfied thatior the audiences aware of the special facts pleaded, the
words complained of would have meant that CPAA did not comply with best practice
for accountancy designation3.his would be taken to be the view, at least of those
who accepted that the GAA standards were indeedipraent.

[64] The second aspect of tipleadedi nnuendo was t hat CPAAG
were not internationallyecognisd or transferrablel am not satisfied that this was

made out. Assessing the words complained of in the context of the knowledge
enjoyed by members of the audience, theictcsm does not extend to treating
CPAAGbGs qgualifications a secogndtion ormreotvkbbeingg any
transferrable at all. The meaning reasonably attributable tetéitemerg goes no

further than that they would not be as internationadbognisel or as transferrable

asN Z | Cdualsicationsbecaus®f its membership of GAA.

The requirement to make out loss
[65] Section 6 of the Act provides as follows:

6 Proceedings for defamation brought by body corporate

Proceedings for defamation broudgyt a body corporate shall fail unless the
body corporate alleges and proves that the publication of the matter that is
the subject of the proceedirdys



(@) Has caused pecuniary loss; or
(b) Is likely to cause pecuniary lass

to that body corporate.

[66] In an interloctory appeal on the permissible scope of pleadings by a
corporate plaintiff alleging defamation, whehe plaintiffclaimedthata def endant ¢

conducthadexacerbateits pleadecharm the Court of Appeal commentéd:

Section 6 of the Defamation Act proviléhat a defamation proceeding [by]

a body corporate will fail unless the publication caused or is likely to cause
pecuniary loss. Although not entirely clear on its wording, we have no doubt
that the legislative intent was to limit compensatory relief docorporate
plaintiff to pecuniary loss. That would be consistent with the previous law:
Gatley on Libel and Slanddlth ed, para 8.16 and reflects the view of the
McKay Committee, Report of the Committee on Defamatioh977.
Pecuniary loss to a corme plaintiff, including of course loss in the value
of its goodwill, will be a matter for proof at triallt cannot affect the
outcome of that whether or not there has been pleaded conduct exacerbating
the harm to the plaintiff.

[67] As to the scope of 6, it was submitted for CPAA that the inclusion di(b)

lowered the standard of proof required so that a corporate plaintiff need only prove

that a defamatory utterance was likely to cause pecuniary loss. Howewas i

argued for NZICA that §(b) accommodated thdifferenttemporalconsideation of

loss that a plaintiff could prove was likely to occur in the futufgguably, te

alternative formulations in sub&) and (b) address the same requirement, but in
respect of past or future pecary loss. It would be inconsistent to treat the second
situation as compromi si ng wdshkely tb cause t |, as
pecuni aBrpadéningtise dequirement in that way could have been achieved

with simpler wording.

[68] | a c c e p tapphdch © fénerpretationof the scope of the section.

In the present circumstances where the matter has come to trial two years after the
statemerd complained of, the onus that CPAA is required to discharge psove

that thestatemerg complaind of have caused pecuniary loss to it, or that those
statemert are likely to cause it loss in the future.

6 Midland Metals Overseas Pte Ltd v T@aristchurch Press Co L{{2002] 2 NZLR 289 (CA) at
[12].



[69] CPAA alsosubmitted that the nature of its onusder $6 to prove loss was
lessenedbecauseat sought only a declaration, and not any amount &nages. The

prospect of a declaration is provided for i24sof the Act as follows:

24 Declarations

(2) In any proceedings for defamation, the plaintiff may seek a
declaration that the defendant is liable to the plaintiff in defamation.

2) Where, in ay proceedings for defamatién,
(a) The plaintiff seeks only a declaration and costs; and
(b) The Court makes the declaration soudht,

the plaintiff shall be awarded solicitor and client costs against the
defendant in the proceedings, unless the Court orders otherwise.

[70] Mr GalbraithQC6s ar gument was that so | ong a
defamatorystatemers by NZICA were likely to causi pecuniary loss, then CPAA
did not have any onus to establiblat any particular loss had occurrediloe extent

of such loss, where it sought only a declaration.

[71] This argument relied on the analysis in the Rural News Lintifigdtion. In

that cae, a confidential briefing for Nei#ealand King Salmon Limited by the
defendanpublic relations consultancy, Communications Trumps Limitedtained
advice on how to avoid publicity about genetic experiments in the production of
salmon. The PR adviceas leaked initially to the leader of the Green Party, and was
then the subject of widespread criticism in various forms of media. Rural News ran
a satirical column which included derogatory comments about the ethics and honesty
of Communications Trumps inited. Communications Trumps Limitedued in
respect of that column, arelso commenced defamation proceedings in the High

Court against Radio Ne&ealand.

[72] Af ter a trial in the District Court,
defamatory, but the Judglid notconsiderdamages were quantifiable and awarded

the plaintiff only adeclaration and costs. The correctness of that approach was

17 Communications Trumps Ltd v Rural News [2@01] DCR 418



reconsidered twice, first in an appeal to the High Court determined by Andéfson J
and then on an application for leave to further appeal to the Court of Appeal
determined by Fisher™® Both judgments confirmed the correctness of the trial

Judgeds reasoning.

[73] In hearing the appeal, Andersdn f ocused on the trial

the following extract from the District Court judgmefit

| consider that the defendant has merit in its submission on the issue of
damages. | have held that the materials published were likely to have caused
the plaintiff pecuniary loss. However, despitgy conclusion that the

High Court proceedings brought against Radio New Zealand is not
substantially the same as the present proceedings, there was a publication of
other similar articles by other news media. These publications make the
assessment of thextent of that loss virtually impossible to prove. | do not
think that the evidence called by the plaintiff bridges that causal gap. For
this reason | do not think that in this case | can award the plaintiff damages.

[74] Thee had beerevidenceat trial of ad ownt urn i n the plain
revenue following the adverse publicity. The plaintiff had conducted a survey of its
clients whch asked questions including whether the adverse publicity had affected

their opinionsof, or business dealings wijtthe plaintiff. Some clients had ceased

doing businesswith the plaintiff within a day or two of the original press release by

the Green Party, which was sometime before the publication by Rural News. The
defendant had challenged the admissibility and riitialof the surveyevidence

adduced by the plaintiff in support of its claim of loss.

[75] The trial Judgeds analysis proceeded
defamatorystatemerd was likely to have caused a material measure of pecuniary

loss to the @intiff. However, given the number of other defamatory comments for

which the defendant was nogsponsiblg it was impossible to quantify the loss
attributable to the defendantds publicat.i

[76] In that context, Anderson J obsen/éd:

8 Rural News Ltd v Communications Trumps ARIL67-SWO0O, 4 April 2001.
1 Rural News Ltd v Communications Trumps ARK04/167/00, 5 June 2001.
20 Rural News Ltd v Communications Trumps, ladove 8, at [13].

2 At[14].



Yet s6 itself recogises the distinction and the ability to seek a declaration
without claiming damages at all, provided b24sof the Act, demonstrates
that a body corporate may obtain standing to sue on proof of the likelihood
of pecuniary loss without proving actual pai@ry loss and may then obtain
relief by way of a declaration and costs.

[777 Havi ng confirmed the grounds for t h
unquantifiable, measure of pecuniary loss attributable to the Rural News publication,

Anderson] found that the orsuunder $ had been discharged.

[78] In dismissing theapplicationfor leave to appeal, Fishdragreed with the
approach the two other Judges had taken. Rural News had argued that the obligation
under 6 of the Act for a corporatplaintiff t o A p r arvae/ doss pngotved
matching pecuniary harm to the plaintiff to the readership of the article complained

of. FisherJ commented on that argumét:

I would not interpret the word Aproveso i
that on any approach to thmatter the evidence demonstrated that
Communications was and is a commercial enterprise relying upon public

relations as the source of its business. The defamatory statement was a

direct reflection upon its capacities and propensities in the way in vithich

went about its business. Once those items were specifically proven it was

open to the Court to move on to the inference that the publication was likely

to cause pecuniary | oss. The fact t hat
section does not in any ay inhibit the Court from drawing proper
inferences.

[79] That approach, with which | respectfully agree, justiies@&a | br ai t hds
submission that CPAA can discharge the onus of proving the likelihood of pecuniary

loss for the purposes ofésby drawing infereces that loss would have been caused,

so there is no necessary obligation to adduce daectenceof pecuniary loss

suffered as a result of the defamatsigtemers.

[80] However, | do not accept that the reasoning in Rioeal Newsjudgments
supports the further proposition thatherea corporate plaintifelectsonly to seek
relief by way of declaration and cosisjs, in some more general way, relieved of
the obligation taestablish that somgecuniary los$ias been sufferedr @s likely to
be sufferedin the future. Nor does it medmat the standard of proof is in some way

reduced.

22 Rural News Ltd v Communications Trumps, ladoe n19, at [14].



[81] One rationale for € is that, in contrast to human plaintiffs, corporate
plaintiffs in defamation actions caat claim relief for hurt feelingg Rather, they can

only make out the necessary elemdotsany reliefif the corporate plaintifproves

that the publicatiorhas causedor is prospectivelylikely to cause pecuniary loss.

That rationale is not i ncobsersation iridiehd wi t h
Metals cited at[66] above, that the intent was to limit compensatory relief for
corporate plaintiffs to pecuniary 1085. Not only is thatthe limit of relief, but a

finding that there has beam will be some pecuniary loss is a prendition to any

relief.

[82] Mr Gray urged me to adopt the approach reflected in the judgment of
Patersor) in Chinese Herald Ltd v New Times Ma Ltd?** The plantiffs in that

case were the directors and shareholders of a Chinese language nevisgeiher,

with their companythat published their paper. The defendant was the publisher of
another Chinese language newspaper that had statemerd disparaging ofhe

pl ai nti ff s Gertgnushtémerd avére foumd to be defamatory and the
litigation was reported on the issue of whether the corporate plaintiff had made out

pecuniary loss.

[83] The evidencewas that the publication had been acquired by the relevant
owners in 1997 for no consideration from the N&waland Herald The $ares had

been sold in tranchesefore and after the defamatory pubiicas in December

2002 and 2003pr a total price o$600,000. The Judge found that the company had

not | ost goodwi | | as a result of the pu
newspaper had remained constant from the date of publication of the articles to the
date of the hearing, notwithstanditigat there had been an increase in the number of
Chinese language newspapers during that period. The Judge tresgedi¢éneeas

suggesting there had been an increase rather than a decrease in revenue between the

date of publication of the articles atigé hearing.

[84] Patersord acknowledged the analysis of Fisién Rural Newso the effect

that the Court was able to draw an appropriate inference regarding the likelihood of

Z  Midland Metals Overseas Pte Ltd v The Christchurch Press Caabta/e ri6.
24 Chinese Herald Ltd v New Times Madia [2004] 2 NZLR 749 (HC).



causing pecuniary loss, and that actual evidence was not required. Paterson

observed:

[56] €& There may be cases where an appropriate inference can be drawn.
This is not one of them. There are no facts on which | can draw an inference
that [the corporate plaintiffhas either suffered pecuniary loss or is likely to
suffer pecuiary loss because of the defamatory statements.

[57] There needs to be an evidential basis before pecuniary loss can be
inferred. €

[85] In contrast, CPAA invited me to adopt a low threshold for proof of pecuniary
loss, as arguably reflected in a trialling of MallonJ in First Sovereign Trust v
NewZealand Racing Boar® That was a ruling on aapplicationthat liability
issues ought not to be left to the jury on grouth@ds includeda lack of anyevidence

on which the jury could find that the corpte plaintiff had suffered pecuniary loss.
Predictably, the Judge adopted a cautious approach to what the jury might find
sufficientasevidenceof likely pecuniary loss. Any analogy drawn from the standard
applied when the Judge wassessingvhetherthe issuesoughtto be left to the
finders of fact in that context is not helptal the approach | adopt determining

the issuen the present case.

[86] As juries are routinely reminded, drawing inferences in the process of fact
finding cannot involve speculation. An inference can only properly be drawn by
proceeding to the logical conclusion from facts that are proved.

[87] As totheevidenceof loss, MrGalbraith invited me to infer that loss had been
causecbecause t was NZI CAG8s i nt e ntdoaumenstsioow d o
that it intended to compete aggressively with the newcomer. After a thoconggh
examination Ms Patterson was still comfortabtbat it wasappropriatefor her to
make the criticisms she did, despite accepting that the factual pseomis&hich

some of the criticisms depended were, or may have been, wrong.

[88] Mr Jenkins gavevidencethat the growth in membership numbers for CPAA
in New Zealand had been slower than the organisation had hopeddogxpected

He cited increased numbers of resignations, particularly among younger CPAA

% First Sovereign Trust v Ne#iealand Racing Boarf2012] NZHC 1784.

j

u



members, in 2013 and 2014. Although there wasaltly increase in overall
membership numbers (from 937 in 2012 to 1,289 in 2013 and 1,601 in 2014),
Mr Jenkins attributed the increase in the last period for which statistics were
available to a period in which CPAA offered complimentary membership éseth

joining.

[89] Overall, the retention rate for membership has been relatively constant, as

follows:

Year Retention rate
2009 93.95%
2010 92.59%
2011 93.98%
2012 94.15%
2013 94.56%
2014 93.64%

[90] Although MrJenkins expressed concern that the reterada in 2014 was
the lowest it had been since 2011, thetent of thevariation in a growing

memberships not material.

[91] In terms of more specific initiatives, CPAA has sought to negotiate with large
employers of accountants what it calls recognised @yaplpartnerships (REP). The

rationale is for CPAA to have such employers accept the CPAA designation as an
equal and alternative qualification tdéZ I C.AGRAA enterednto an REP with

KPMG in December 2012 and subsequently concluded other REPs wgt lar
employers in 2013 and 2014. However, by comparison to the course of negotiating

the first REP with KPMG,Md enki ns & opinion was that th
were in the course of negotiation when Ris t t eaddressewese delivered and

thereafer) were mordifficult and took longer tha@PAA might reasonably have

expected.

[92] Mr Jenkins als@onsideed that CPAA had attracted smaller audiertbes it
expectedo promotional events it had conducted in the period aftePMst t er s on 0 s

addresses



[93] | have reflected on the likely impact of teatemerd on the audiences that
heard them. The audiences computipeedominantly members of NZICA, with a
small minority being existing members of CPAA. It is possible that a small number
of attendees weneot existing members of either organisation, but candidates to join

at least one of them.

[94] Ms Brownrigg gaveevidencein response to a subpoena issued on behalf of
NZICA. Her perception as the organiser of the conferences is instructive. She
treated M at t er s o n 0 sa competitd organisatiorsas mdppropriasad
statedthat her manner was aggressive. She treated the comments about CPAA as
Ms Pattersorf®

€ st r Jaoff fopicnagtimes to have a bit of a dig at CPA Australia. |
didnét feel that was appropriate given wh

[95] MsBrownriggtreated the occasion as ottt gaverepresentatives of both
organisations a platform to update andl $ke benefits of belonging to tire
respective organisations. She did not expect either representative to use the
opportunityto denigrate their opposition and for that reason was surprised by some

ofMsPattersonb6s comment s.

[96] | considerthat some in tb audiences, irrespective of their membership
affiliation, would have treated MBat t er sonos critiandsms a
unprofessional. It follows that there would, more likely than not, have simee in

the audiencewho treated the commentsasimr ng NZI CAds reput at i

damaginghe reputation of CPAA.

[97] | acknowledge that there were hearsstatements in thesvidence of
witnesses for CPAA, MBridget Pretty and MRichard Joneswho reported on
comments made to them by other attendaeshe Christchurch conference. |
recordedobjections to those hearsastatemert at the time, allowing them to remain
i n the wevidénode-shiefals llene ess€ | accept that thevidencewas

inadmissible, and | have disregarded it. | am &bleach the view | have expressed

% Brief of Viv Brownrigg at [17].

2" Trial Ruling No 1.



in the previous paragraph from my own assessment of the range of reactions that
MsPattersonbés comments would havesgrovoke

the type that she was addressing.

[98] There would also have beerrange of reactions amorige audiencess to

how inclined they were to accept or agree withiMat t er son 6 dhec o mme n
statements about CPAA were from the perspective of a former monopolist that
resented the intrusion of Australian competitioiven her aggressive tone, an
educated audiencadluding practising accountantmd those aspiring that status

would be unlikely to accegier criticisms at face valueFor examplethose who

were already undertaking the CPAA modules, or who had researtie
requirements for doing so, would be unlikely to acceptPvMst t er sonds de
observation thastudents could do a fe@PAA modules and CPAA would then give

them a piece of paper saying that they were an accourithat.is not to say that the

criticisms were less than defamatory, but that the lasting effects of defamatory
comments should not be overstatédlso consider that the fact the comments were
delivered orally lessens to a degree the impact they would Ha@mpared with a

written statementirculated in the same terms.

[99] The CPAA representatives did not respond to the criticisms in either forum. |
considerthat to be a neutral factor. Although some members of the audience might
treat the lack of a desli as adding credibility to the criticisms, others might equally

treat their refusal to engage as a dignifiegprofessionalvay to handle it.

[100] MsPatt ersonds <claims to superior educ
connections for NZICA might have hedreated as puffery a predictable form of

marketing the attributes of NZICA, in part by denigratitggcompetitor. Having

regard to all these aspects of the context, | am not persuaded that any material
component of the audiences would have takercthigisms to heart and relied on

them to change tlreview onthe respective attributes of the two organisations.

[101]] The essence of CPAAGs positigeaand s t ha
have improved since the May 204tatemerd, the extent of thatriprovement is less
than it would have been without the defamatory comments. The basis for that



proposition remai ns s p &aland,danake/irroadsin@P A AL s
a very longestablished monopoly, isdifficult one. The incumbent has fdugard

to retain its dominant position and there is no basis for attributing the indeterminable
extent to which it has succeeded in doing so entirely or substantially to the
defamatory content of MB a t t e addresse® Bhere is no evidentiary basis on
which to rely, to draw an inference that what was said to the two audiences has
caused pecuniary loss to CPAAAccordingly | am not satisfied that CPAA can

make outhat it has sufferedny pecuniary loss.

[102] Mr Galbraith argued that the prospect of peaty loss caused by
MsP at t estatcmerddwas likely to continue for years, given that the audience
included those who were studyiragcountancyor were young accountants. He
submitted that choices they might make about which professional orgamisatio
belong to were likely to be made over a period of years, in circumstances where
those decisions could be impactedMgP at t er s o n i $May01B.tliam i s ms
not persuaded that there is aufficient prospect of pecuniary loss being caused in
thefuture, if CPAA is unable to make out such loss on the balance of probabilities in
the period of somewhat more than two years sinceatltkessesvere delivered.

With the passage of time, an-going range of alternative experiences would be
available tothose making choices about whiphofessionalbody to belong to, so

that whatever impact tretatemerst had at the time is more likely to have dissipated
than tohaveretaired its potency when added to the mix of other influences on the

choices made by pential members.

[103] In casel am wrong in deciding that CPAA cannot make aither the
existence of pecuniary loser that the statements complained of dilesly
prospectivelyto cause it pecuniary lost,is appropriatdo summarise th&ull gamut
of defences that were argued to the claims in defamation, and indicate my view on

them.

A threshold of seriousness?

[104] In addition to the numerous defences pleaded for NZICA, it raised a general

objection that robust criticisms by opeofessionabody of andter did not reach a



minimum threshold of seriousness to warrant the intervention of the law of
defamation. Arguably, the criticisms were part of the cut and thrust in a competitive
environment, and CPAA had amplgpportunities to respond with claims and

criticisms of its own to the target audience. The law should not intervene to punish

utterances thought to be unprofessional or in poor taste.

[105] It is well-settled in England that all definitions of what may constitute
defamatory material are subject toeguirementthatthe material complained difas

to exceed a threshold of seriousness, so as to exclude trivial &fairfrs.an
extensive analysis fothis issue in Thornton v Telegraph Media Group Ltd
Tugendhat! concluded that such a threshold appliedfvar reasong® First, that it
was in accordance with the trueterpretationo f Lord At kiSimsv6 s pee
Stretch® andwith the more recent decision Ecclestone v Telegraph Media Group
with which Tugendhal agreed! Secondlythe thresholdvastreated as requideby

the development of the lawecognisd in Jameel(Yowef)v Dow Jones & Co Inc
that arose from the passing of the Human Rights Act 1998 in the United Kirigdom.
Regard for arilO of the European Convention on Human Rights and Fuewkai

Freedoms and the principle of proportionality both required it.

[106] In the United Kingdom, theecognition of a seriousness threshold by the
courts has more recently been reflected 11§19 of the United Kingdom Defamation
Act 2013, which provides:

1 Serious harm.

(2) A statement is not defamatory unless its publication has caused or is
likely to cause serious harm to the reputation of the claimant.

[107] Mr Gray submitted that the influence aft10 of the European Convention

recognised in the Courtf Appeal decision inJameel has its equivalent in the

% Richard Parkesnd Alastair Mullis Gatley on Libel and Slandgf?" ed, Sweet & Maxwell,
London, 2013) at [2.4].

29 Thornton v Telegraph Media Groip010] EWHC 1414 (QB), [2011] 1 WLR 1985.

%0 Sim v Stretcii1936] 2 All ER 1237 (UKHL).

31 Ecclestone v Telegraph Mediadsip [2009] EWHC 2779 (QB)

% Jameel (Yousef) v Dow Jones & Co Ja605] EWCA Civ 75, [2005] QB 946.



recognition of the right to freedom of expression which is in broadly similar terms in
s 14 of the NewZealand Bill of Rights Act 1990 (NZBORA).

[108] Mr Galbraith resisted the adoption of any threshold efiosisness in
New Zealand. He pointed out that the matter had beesufiicient concern in
England for a threshold to be specified by Parliament, when there has been no such

consideation given in NewZealand.

[109] Mr Galbraith also submitted that no needshbeen identified for such a

threshold in NewZealand where, on his analysis, defamation proceedings were not
frequently resorted to, and plaintiffs and their advisers were sensible in reserving
proceedings for cases where any seriousness threshold b®wsceeded in any

event. At least anecdotally, very high awards of defamation damages are rare in
NewZealand Thismay contr ast with the position
aspirations may have been excited by numerous seemingly extravagant awards.
Alternatively, MrGal br ai t h argued that if CPAAOGs ¢
threshold of seriousness, then the matters complained of readily did so in any event.

[110] In Thornton Tugendhad cited a sequence of definitions of what constitutes
defamaion that wvasdrawn from judicial analysis by Neill LJ iBerkoff v Buchill,

and then commented onexfraudi ci al ly i n NeDudntandnd 6s co
Neill on Defamatiorf® Applying definitions that involve value judgements such as
whether thevords complained of would tend to lower the plaintiff in the estimation

of right-thinking members of society generally, or were such as to make a plaintiff be
shunned and avoided, or to deter third persons from associating or dealing with him

are factualssues that will generally be left to a jury. A difficulty in identifying the

scope of possible claims in defamation is that these definitions can apply to an
extremely wide range of circumstances, potentially without an objective minimum

level of seriousess.

[111] As to theapplicationof such a threshold, Gatley comments as folldvs:

33 Berkoff v Burchill[1996] EWCA Civ 564, [1996] 4 All ER 108 at 1011, 1013, Brian Neill and
othersDuncan and Neill on Defamatig8™ ed, LexisNexisl.ondon, 2009) at cH.

% Gatley on Libel and Slandeabove 28, at [2.4] (footnotes omitted).



Whether the threshold of seriousness has been met is afactdiial

guestion, that must be viewed in light of the rights in8aaind artLO, and

that will require the courb consider matters such as the nature and inherent

gravity of the allegation, whether the publication was oral or written, the

status and number of publishees and whether the allegations were believed,

the status of the publisher and whether this makesore likely that the

allegation will be believed, and the transience of the publication. The result

in each case wil/l depend on the particul a

[112] Complaints of defamation that have been held not to reach the seriousness
threshold include a criticismof an author whose book contained the outcome of
numerous substantiahterviews, where her method was criticised for giving the
interviewees the right to read what the author had said, and to change it. So, too,
where a publicationlescribé the authols being dismissive of the views of several

well-known vegetarians in respect of their vegetariaritsm.

[113] On the other hand, an argument that the seriousness threshold had not been
reached was unsuccessful in a case where the plaintiff complained of @atiampu
that she had made an embarrassingly drunken spectacle of herself as she proposed to

her boyfriend while singing karaoke in a pub in the early hours of the mathing.

[114] The NewZealand Parliament has never attempted a statutory definition of
what amouts to defamatiofi’ Including a seriousness threshold woydovide
someobjectiveconsideations helping potential claimants decide whether tQ isue
circumstances wheney are likely to be highly incensed aoonsiderthemselves

seriouslyslighted wha relying on an otherwisgubjective assessment.

[115] The recognition of the righto freedom of expressioreflected in sl4
exemplifies an aspiration that NeZealanders be more tolerant of #gmitlement of
others to express diverse views, including cistns of others. Obviously, like
others, that right is not unqualified and it could not provide a complete defence in
respect of sstatementhat is otherwise made out as defamatory. Howewverpfs
NZBORA requires courts to prefer aimterpretationof an enactment that is
consistent with the rights and freedoms contained therein, where that is possible.

% Thorntonv Telegraph Media Groypabove 29, and Ecclestone v Telegraph Media Grqup

aboven 31.
% Church v MGNLtd [2012] EWHC 693 (QB).
37 Stephen Todd (edjhe Law of Torts in Neealand(6" ed, Thomson Reuters, 2013) at [16.3].



Applying a threshold of seriousness would be one way to protect against unjustified

infringements of the right to freedom of expression.

[116] In many circunstances, litigating a claim for defamation is among the least
efficacious forns of proceedings available for civil wrongs. Pursuit of vindication of

a def amed plaintiffds rights i nevitabl
circumstances of the damagingjerances, and the courts are familiar with cases in
which notionally successful plaintiffs are left dissatisfied with the final outcome. In

an era when a focus on the substance of civil disputes generally enables them to be
litigated pursuant to an age sequence of issues, the technical requirements of
pleading for both plaintiff and defendant in defamatiaseglaces greater emphasis

on these more technical consideratiorttie accuracy of alleged defamatory
meanings, the presence of innuendo, tts#ifjoation for honest opinion or defence

of matters such as qualified privilege.

[117] In a 2010 judgment, Lord Phillips observed for the United Kingdom Supreme

Court3®

Over 40 years ago Diplodk] in Slim v Daily Telegraph Ltd1968] 2 QB

157, 171 referred to Athe artificial and
Some 20 years on Parker LJ Brent Walker Group Plc v Time Out Ltd

[ 1991] 2 QB 33, 46 commented on the absu
Il aw of d elfitt inas todcworeddn the last 20 years to unravel the

tangl e é

[118] In a short concurring judgment in that appeal, Lord Walker observed how the
defence of fair comment (honest opinion in Négaland) had to adapt to the vastly
different conditions in whichelectronic media have exponentially expanded both
those writing, and those reading matters of comrffertlthough the phenomenon

of the electronic media is not directly relevant in this case, it is a part of the context
in which the Court should assess thgpropriateapproach to the recognition of

actionable claims for defamation.

[119] Theintroduction in the Act of alternatives to a traditional determination after

trial, such as theopportunity f o r a retraction or repl vy,

% gpiller v Josepli2011] 1 All ER 947 (UKSCht [2].
% At[131].



recommend coedions, and the prospedf statemerg in open court, suggests
legislative attempts to broaden the avenues for resolving the harm perceived as

following from alleged defamatory utteranéés.

[120] | would be minded to adopt the analysis exemplified morntonand other

recent United Kingdom authorities by recognising a minimum threshold of
seriousness. That would require a claimant to meet an objective seriousness
threshold as an element of making out the actionability of alleged defamatory
statemerd. The apprach suggested iGatley appearsappropriate This threshold

would apply across the various common law definitions of defamation. For instance,
in the present case, CPAA would need to establish not only thatateeners were

to its discredit, but thathese discreditingtatemerg caused serious harm to its

reputation.

[121] The existence of such a seriousness threshold is not decisive in this case
becauseCPAA was required to establish that the publication complained of has
caused pecuniary los$n this @ase, that requirement poses a hurdle of similar height
to anyrequirement for CPAA to cleax threshold oseriousnesslf such a threshold

is to be applied, then | would find that CPAA could not make it out, where it has

been unable to establish pecupilss.

Defences pleaded
Truth

[122] Section 8 of the Act provides for the defence previously known as
justification, andrecognised in thAct as the defence of truth. The relevant parts of

s8 are as follows:

8 Truth
é
(2) In proceedings for defamatiomased on only some of the matter

contained in a publication, the defendant may allege and prove any
facts contained in the whole of the publication.

40 Defamation Act 1992, <25, 26 and 34.



3) In proceedings for defamation, a defence of truth shall sucaked if

(a) The defendant proves that theputations contained in the
matter that is the subject of the proceedings were true, or not
materially different from the truth; or

(b) Where the proceedings are based on all or any of the matter
contained in a publication, the defendant proves that
publication taken as a whole was in substance true, or was in
substance not materially different from the truth.

[123] In this case, NZICA has pleaded truth in respect of the following imputations:

1 that CPAA resorts to expensive or elaborate marketing ploysticeen

accountants to become members;

1 that CPAA cannot attract members without resorting to expensive or

elaborate marketing ploys; and

1 that CPAA wastes or misuses membership fees to pay for expensive

advertising on television.

[124] Section 8(2) imposes the ws on NZICA to prove sufficient facts to justify
these imputations as truthful.

[125] As to the first of these imputations, Nsitterson explained in evidence that

she had been told that CPAA explored the prospect of providing free iPads to staff
members who reolled in the CPAA programme with one large accounting firm.
MrJ e n k evidend@e on this was to the effect that there had been a single
exploratory discussion about such a prospect, but that it had not gone any further,
and no free iPads had ever beeffered. When that evidence was put to

Ms Patterson, she rejected it and accepted that her stance meant that she thought

Mr Jenkins was lying on the poifit.

[126] | accept MrJ e n kewvigescéon the point. His concession that the prospect
had been raised intantative way was entirely credible, as was his firm denial that
the matter had gone any further. There was nothing i st t e evidenaedd S

41 Notes of evidence at 71/8.



the remainder of NZI CAJ<® n&avideacéwhchwyas st i f vy

consistent and reasonable.

[127] A single, exploratory suggestion that iPaasght be offered cannot be
equated with CPAA resorting to that as a marketing ploy. It follows that the
imputation that CPAA resorts to expensive marketing ploys to entice accountants to

become members is false.

[128] As to the second imputation that CPAAnoat attract members without

resorting to expensive or elaborate marketing ploys, | am not satisfied that such an
imputation arises from the relevastatementcomplained of in MP at t er sonos
speechesAccordingly no need arises tonsiderwhether truthmight be a defence

to it.

[129] The third imputation defended on the ground of truth was that CPAA wastes
or misuses membership fees to pay for expensive advertising on television. The
impact of this criticismarose fromMsP at t e stademenfiveich implied that
CPAA took out sponsorship of an entire series of the CSI television programme on
prime time television in Australia. On the basis of wMatPatterson had been told

by other, unidentified, personshe stillbelieved that to be the caakthe time of the
hearing It had been denied by CPAA and | accept stegementrom the Nine
Network Australia Pty Ltd to the effect that CPAvertisementaippeared on a

total of six occasions during or around the screening of the CSI programme.

[130] In argument, the justification for this imputation weasdencethat CPAA had

booked television advertising in NeXealand in the 2013 calendar year thats

charged at $218,96%. There did not appear to be agyidenceof the amount CPAA

had paid for thatelevision advertising, given the prospect of discounts from the
notional chargedescribe i n t he rel evant schedul e a
MsPattersonbs criticism t hextensiwlevisidni n g m e

advertising was wasteful or a msa of membership fees was an expression of

42 CB3/51%522. The pleading (second amend¢atement of clainat 42.2.6) alleged that CPAA
had a media plan for February 2012 to January 2013 that casteds forms of advertising at
over A$3,000,000. There was ewidenceof that, and the focus was on N&ealand television
advertising.



opinion dependent on a factugthtementhat wasnot correct, at least in regard to

the extent obuchadvertising.

[131] | am not persuadethat the placement of six discrete advertisements during

the screening odiseriesof CSIc an b e tnotenatériallgiffemestd frim the
statementhat CPAA had sponsored an entire serieaccept thathe difference is

one of degreeather tharkind. Howeversome inMsPat t er son@wauldaudi en
likely have treated ér criticism of CPAA using membership fees for television
advertising as being justified yer emphasis othe very substantiaéxtent of that

advertising, rather than the choice to use that mode of advertising &thkrs in

the audiencemay havetreaed the criticism as reflecting adversely on the use of
television advertising per se, irrespective of its exteAt.small numberin the

audiences may havecalledthat NZICA had used full pagadvertisemerst in the

NewZealand Heraldand the NBR somsix months earlier.

[132] The matter is finely balanceddne aspect of the criticism is about the choice

of television advertising per s&hich could justifyNZICA defendng the imputation

on the basighat the underlying factual assertiavas not materia different from

the truth However, the real sting in theriticism is the implied extravagance of
CPAA spending as much as would be involved in sponsoring a whole series of CSI
as a form of promoting itselfBecausehat aspect of the imputation loorasger, |

am notsatisfiedthat it is one that can be defended on the basis thatvidence

established facts not materiatlifferentfrom the truth.

[133] NZICA also invoked the defence of truth as providedifh s8(3)(b) of the
Act by arguing thatin a review of the totality of the passages objectethtopverall
message conveyeauas in substance true or not materially different from the truth.

[134] Counsel for both parties dredifferent points on the approach ta863)(b)

from the decision imnsley v Penif® The subject matter dhat casevasa Listener
article about a young woman who claimed to have been excluded from studying for
a diploma in nursing at th€hristchurchPolytechnicbecauseshe had challenged

so-called politically correct contenin the curriculum. The article commented

43 Ansley v PenhiC ChristchurchA36/98, 28 August 1998 (Full Court).



adversely on her honesty, and referred to her having been-paient in a
psychiatric hospitahnd thatshe hadhot disclosedhat factin herapplication The
referenceto her having been an-patient was wong and the District Court Judge
found that assessmerd$ her mental healtby health professionals were not close
enough to render thgtatemen@bout her having been anpatient not materially

differentfrom the truth.

[135] At the District Court trial,he Judge had apparently heard extensidence
as to her behaviour whilst enrolled in the nursing cour@ge District Court Judge
found that during the time of her association with @eistchurchPolytechnic she

was*

€ attention s dve, kdismregpectful a affgnsive,e distugive,
divisive, manipulative, threatening, intimidating and that this behaviour
caused distress to others.

[136] It was in that context that thdigh Courton appeal had to consider the trial
Judgeds r ej e druth io reliarcd on 8(3)(b)l €he Caurt treated that
provision as affording a defence of truth whére partof the publication that the
plaintiff relied on is not proved to be true, but the sting of the article as a whole is
true, or in substance nataterially different from the truth,so that damage tthe

pl ai nt i f ffloves fromehe articke asiaavhole, and not frime words relied

on by the plaintiff*®

[137] Any comparison of the overall impact of a speech with the impact of
component parts coplained of by a plaintiff will bentensely facispecificin each

case Here, NZICA characterised the stingof Mt t er sonds comment s
CPAA as the adverse comparison to her claiheg NZICA hasthe preeminent

designation in terms of qualifications, so that membership of NZICA was more
valuable to its members than the CPAA designatvonld befor its members. On
thepremiset hat NZI CA6s def ence haG@rayjarguedthaf i ed t
any different or more specific adversenputationsarising fromparticularpassages

found to be defamatory wdd not add to the harm to CPAA. It arguably followed

44
45

Ansley v Penmabove M3, at 12.
Ansley v Penmabove M3, at 13 and 14.



that the truth of the comments overall about CR&iitled NZICA to invoke the
general form of thelefence of truth as provided bg&3)(b).

[138] In contrast, MiGal brai th relied on the Full
J u d g e ovationonbrespect of the defence of truth und&(3)(b)in the following

terms?*®

e if a statement enoadiserete asdertion@agtothe separ at

plaintiffédés character the rest of t he
appears cannot be ignored because it may well give the assertion a context.
However, if the allegedly defamatory assertion means that once ttle asti

a whole has been read there is still a defamation then the defence is not

proved.

[139] Given the extent to which | have found the pleaded imputations were
defamatory, Iconsiderthey raise discretdefamations that are not subsumed in the
more generaliteme of criticism which NZICA argues it can defend on dkerall

truth of thestatemers in respect of CPAA. There were disparaging remasks

Ms Pattersorthat, if pecuniary loss had been madg awuld have been defamatory

of featuresof CPAA going bgond the general theme of the inferiority of its
educational standard#.ccordingly, a general plea of truth relying oi8&)(b) could

not succeed as a defence.

Honest opinion

[140] NZICA alsopleadedchonest opinion as an alternative defeimcelassic terms

as follows

Insofar as thestatemerd consisted ostatemers of fact, they were true in
substance and in fact, and so far as they consist of an expression of opinion,
they are the honest opinion of the defendant.

[141] The defence theparticulrisedwhat were asserted atatemers of fact, and

the facts and circumstances relied on, followed lyfaam that all of the pleaded

meanings complained of constituted opinions, and thatwesg genuinely held by
NZICA.

4 Cited inAnsley v Penrabove i3, at 12.

p



[142] CPAA complained that the pldeg did not specify which of the allegedly
defamatorystatemers were defended as honest opinion, when the distinction was
not made i n NIEetwésAtbescomponenss charagerised as fact and
those characterised as opinioA. defendant pleadingonest opinion is obliged to
identify the facts on which the defendant was commentingt@aesdtablish thasuch
facts were true. MGray identified matters at that level of detail in his closing
submissions.l am not concerned that there was a mateediciency in the pleading
that caused prejudice to CPAA.

[143] To defenda comment on the basis that it is honest opinion, its terms must
explicitly or implicitly indicate the facts on which it is bas€dOn the other hand, it

is not necessary for a defentlam prove the truth of all the facts that are relied on,
but rathersufficientof them to justify the comment made in reliance on the f4cts.

[144] Thedifficulty for NZICA in pleading honest opinion is that there is a material
mismatch betweenthe facts it peads as being trueand the component of
MsPattersonbds comments that weplkadedpctsesent e
relied on included that NZICA is a member of the GAA whilst CPAA is not, and that

NZICA has an arrangement for reciprocal mershgr with GAA members, whereas

CPAA does not. That ignores tHact thatMsPat t er sonds assertic
educational standards being applied by CRA&dre based on the propositidimat

CPAA could not qualify for membership of GAldecausets educatioal standards

weredifferent*®

[145] Si mi | ar |l vy, the true facts <cited as ||
promoti onal tactics were that it had Ac
i Pado, and that it had appeomaldrtisingg s pen

That was not the substratum of fact that was relevant te s t er son.6s cr i
Her comment about iPads was reasonably interpreted as meaning that CPAA did
offer new graduates a free iPad, not merely that it had contemplated doing so
Further,that CPAA had been the sponsor of an entire series of CSI on Australian

47 Spiller v Josephabove 88, at [105].
48 Mitchell v Sprot{2002] 1 NZLR 766 (CAkt [24].
49 Which in context was reasonably interpreted as inferior.



prime time television, when the fact relied on to advance honest opinion in closing

wasdifferent tothat.

[146] On each of the topics of the allege
standards, and the nature t®@actick lpmoadence
satisfied that the more confined factual propositions toatd be proven as true

formeda sufficientbasis for expressionsf opinion that were defamatory. That is
becausehe expressions of opinion were maderéfgrenceo differentassertions of

facts that NZICA cannot make out as being correct. That conclusion would preclude

NZICA invoking the defeoe of honest opinion.

[147] There was considerable argumemd evidenceon the question of whether

the education provided by CPAA is inferior to that providedNIZJCA. | note that

in pleading truth as a defence, NZICA did not pleada true statement of fabat
CPAAGs edurmckhdaridosnawerse ai nferior to NZI CAbGs

[148] On this issue, CPAA called Professor Tony van Zijl, professor of accounting
at Victoria University, and NZICA called Professor David Lont, professor of
accounting at Otago University. After jphacing briefs, these two experts were
directed to confer and produce a joint report that identified the extent of common
ground on material issues, and to list tligerent opinions still maintained by each

of them. Theirevidencewas given in a hot tubrmat after all otheevidencehad

been completed.

[149] The experts agreed that NZICA and CPAA were wedpected as
professionalbodies in NewZealand and Australia, and internationally, by other
accounting professional bodies, tertiary institutions argllegors. The experts
treated both organisations as having lstending accreditation processes for
accounting degree programmes. Beyond that point, the experts diverged on the
criteria for assessing the relative quality of the educational programnueg;nether

the programmes offered by NZICA could be ranked as superior to those offered by
CPAA.



[150] Professor Lont placed some weight on the existence of agpadtate
diploma issued by NZICA teecognisesuccessful completion of the requirements to
achiere registration as a chartered accountant. He also placed store on the
independent ranking of the courses for that study in Australia as being at
postgraduate level, whereas there is no equivalent independent ranking of the
courses that are offered by &% Professor Lont was critical of the substantially
greater extent to which CPAA tests candidates by use of multiple choice questions,
whereas more of the testing of students for the NZICA qualification was by way of

written answers.

[151] Professor Lont atscited what he considered to be the invariable requirement
for NZICA candidates to complete a university commerce degree before embarking
on theprofessionaktudy. In contrast, CPAA allows exceptions to that requirement
for candidates who undertake thefessional subjects before they have completed a

university degree, and in some cases not a commerce degree.

[152] The experts agreed that the combined academigesfdssionaleducation
requirements for CPAA candidates included a minimum of one coursachn cf
auditing and tax, whereas the NZICA requirement was for two courses in each area.
Professor Lont considered that the NZICA requirement would produce candidates

with a greater extent of knowledge in thasgortantareas.

[153] The cont ent rriculum Ztb EOAFGrs with the requirements of
a group convened by the GAA and known as Chartered Accountants Group of
Executives (CAGE). Professor Lont saw compliance with the CAGE framework as

providing another externpadgragmneal i ty asses:

[154] Professor van Zijl held credibly to contrary views on each of these potential
indicators of quality. On the existence of a separate diploma awarded for completing
the course, Professor vail was persuasive in his view that the decision of a
institution to issue such a diploma canneot itself, alter the quality of the study

required to earn it.



[155] As to the assessment of the level of study attributed to the Australian version

of the NZICA course by an independent higher education body, Bmfearijl

was not persuaded of its relevance when
modules on the same basis. He reasoned that there was no basis for assuming that
CPAAG6s modules would be ranked any | ower

not been undertaken by the independent organisation.

[156] CPAA does selhssess the level of its modules, which puts an overall
weighting at less than eight, whichriscognisd as the appropriate (pegtaduate)

l evel i n the indepenpdpere.t assessment of N.

[157] Professor vafZijl was not persuaded that the educational standard for
CPAAG6s modules is | ower by virtue of the
them before having completed a university degree, whether in accounting or in other
disciplines. His view was that the alternative offered by CPAA to {agoounting
students to complete certain foundation courses to achieve the equivalence of the
academic learning involved in an accounting degree is a healthy means of attracting
students with learnmin different disciplines, without necessarily degmading the
standards required in accounting learning to achieve the requisite qualification. On
this point, Professor Lont acknowledged that NZICA has more recently relaxed the
previously rigid requirment for an accounting degree as a-naguisite to
commencing study, enabling a measure of diversity to be achieved in its students.

[158] Professor van Zijl did not accept that testing students with multiple choice
guestions necessarily indicated that therlgay involved was at a more elementary
level. His point was that, depending on the skill applied in setting the questions,
relatively sophisticated testing could be achieved successfully by the use of multiple
choice questions. He also made the poiat tiven the very large numbers of
students sitting CPAA exams, resort to multiple choice questions was likely to be a

necessity to enable efficient processing



[159] | am inclined to accept Prof esesaor Lon
more discerning assessment of the skills of students, not only to know the subject

matter but to analyse and evaluat® it.

[160] That cannot be decisive, however, given the diverse nature of the subject
matter desirably covered in competing courses. SEmee observation applies to the
quality of study achieved by undertaking two modules of auditing and tax, rather
than one. For accountants in public practice in Mealand, additional study in
those areas could reasonably be expected to enhance tHevsltillhat those with

the qualification brought to those types of work. Additional study in respect of
auditing would be a matter of indifference to accountants whose work had nothing to

do with auditing.

[161] Professors van Zijl and Lont also todKferent views on projections of the
hours of study that they considered would be required to complete the courses
required by each organisation. There were too many imponderables in the
assumptions made for their views on that point of comparison to be sulilstantia

helpful.

[162] Havi ng regard to the detailed anal yse
narrowing of their differences in the joirdtatementthey produced, and the
exchanges of views elicited during their omlidence | do not considerit is

approprate to make a definitive finding either that the educational courses offered by

the parties are substantially similar, o
the debate between the experts demonstrated, any such ranking would require
evaluationon a number of criteria where subjective elements justify reasonable

assessors arriving at inconsistent views.

[163] | am satisfied that there can be legitimately different views attributed to the
weighting given to various criteria relevant to the quality tbé respective
qualifications. For example, the syllabus for CPAA offers greater flexibility in the

range of courses and the sequence in which students can study them. It may

0 Professor Lont citedlooms Taxonomwhich postulates a hierarchy of learning starting from

knowledge and comprehension at the bottom to analysis, synthesis and evaluation tesvards t
top of the pyramid.



therefore provide a more meaningful accounting qualification for studentslimgen

to practise in jurisdictions such as Singapore or Homgg, where CPAA has a

presence. On the other hand, for trainee accountants intending to practice in
NewZeal and, taking NZI CA6s advanced modul

involve a highetevel of learning.

[164] If MsPat t er s on 0statemerdq uiahn i f elkedti on to CPA/
standards being inferior were treatedstemert of fact, then they would be false.

| accept that in terms of the words in which this topic was address@dhe tone in

which the comments were delivered, Ratterson was presenting them as
statements of fact. However, she was speaking to discerning audiences that would

be unlikely to accept such assertions uncriticajne was obviously advocating for

her organisation and the more aggressively she expressed herself, the more likely it

would have been that her audiences treated her assertions as matters of opinion.

[165] Prof essor Lont readily justified his
superior by pplying the criteria he considered to be mogbortant If Ms Patterson

had qualified her statements by saying, for example, that NZlQ#sideredits
qualification was superior for those wishing to practise in Mealand, and in
particular in public pactice, then such comments would be defensible as honest

opinion if they relied on an analysis such as that undertaken by Professor Lont.

[166] The difficulty is that the propositions M®atterson relied on for the
unqualified statementas to inferiority were o t the equival ent of
considerations.They were instead to the effect that CPAA was excluded from the
GAA becauseits educational standards were inferior, and that the CPAA
qualification could be obtained after students had completed antelules. Those

were not truestatemerd of fact, so honest opinion could not avail NZICA on the

sting of thedefamation

[167] Inthe event that | am wrong as to thadequacy ofruefacts as a foundation
for the opinions expressed, the additional issuezbfet her NZI CAG0s opi I
genuinely held would arise. CPAA issued a notice und® sf the Act disputing

that the opinions expressed by Matterson were genuinely heldWhen cross



examined Ms Patterson maintained her belief that CPAA had spodsarseries of
CSl in Australia on the basis of what she had been totth®runidentified persons.
She ultimately accepted that there was ewadencethat such sponsorship had
occurred, and NZICA did not contest tldecumerdry confirmation from Nine
Network Australia of a far more limited extent of advertising in association with a

CSI programme.

[168] Ms Patterson accepted icrossexaminationthat she was mistaken about
CPAA not being a member of GABecausef differenteducaional standards'

[169] The genuineness of an opinion in this context is not assessed by its
reasonablenesé. Even if there is a degree of irresponsibility in the way opinions
relied on have been formed, that does not necessarily mean that it was not genuine.
accept the criticisms for CPAA that NPatterson was inadequately briefed to express
the opinions, and was cavalier in confidently assemiragters on which she was
wrong. However,those criticisms are nosufficient to deprive the opinions

expresseodf a genuine character.

[170] Having reflected on the toneof sat t er sonds recorded pr
and the totality of heevidence | accept that the relevant opinions she expressed

were genuinely held by her forahcomponent of the honest opiniatefence.

However, on my analysis it would not be availabézausehe opinions complained

of relied on facts not made out as true.

Qualified privilege

[171] The last alternative defence pleaded for NZICA is thatPMst t er son o s
statemerd were made on occasmof qualified privilege The consequence would
be that there can be no liability fatatemerd found to be defamatomynless the

rebuttal arising under®9 of the Act applied.

[172] CPAA disputed that the Christchurch and Wellington conferences constituted

occasions of qualified privilege for MRatterson to address the audiences on

*L  Transcript at 96, 97.
2 Mitchell v Sprott above i8, at [24].



criticisms of CPAA. Alternatively, CPAA pleaded that, if qualified privilege
otherwise applied, it wasot available to NZICAbecauses 19 of the Act applied,

which provides:

19 Rebuttal of qualified privilege

(2) In any proceedings for defamation, a defence of qualified privilege
shall fail if the plaintiff proves that, in publishing the matter that is
the subject of the proceedings, the defendant was predominantly
motivated by ill will towards the plaintiff, or otherwise took
improper advantage of the occasion of publication.

2) Subject to subsection (1) of this section, a defence of qualified
privilege shall not fail because the defendant was motivated by
malice.

[173] Qualified privilege will arise if the person making ¢hcommunication has an
interest,or a legal, social or moraluty, in makingit to the person to whom it is
made and the audience has aresponding interest or duty in receiving’it.The
definition of occasions of qualifigprivilegewere considered by the Court of Appeal

in its second decision inange v Atkinsan*

[20] A privileged occasion thus had to be an occasion in which the
duty/interest test was satisfied. If in the ciratemces that test was satisfied,
the occasion was capable of being regarded as one of qualified privilege.
But despite a communication being made between persons who might in
other circumstances have a shamtrest in the subjeehatter it could
happen that the maker and recipients of the statement did not in the
particular circumstance of the publication have the necessary interest or duty
to satisfy what we are calling the shared interest test.

[174] That judgnent emphasises thatonsideation of whether the relevant
occasion was one of qualifigativilege, and whether therivilege was misused by
the defendant, are separate inquiries. | note that although the termkO@df) s
generally have plaintiffsassuming an onus to rebut qualified privilege by
establishing that the defendant was predominantly motivated-lljlthe concept
of misuse of an otherwisprivileged occasion isan explicit alternative, where a

defendant has otherwise taken improper advargatiee occasion.

3 Adam v Ward1917] AC 309, at 334 per Lord Atkinson.
*  Lange vAtkinson[2000] 3 NZLR 385 at [20].



[175] | am satisfied that theChristchurch and Wellington conferences were
occasios of qualified privilege for Ms Patterson to address the audiences on the
competition NZICA perceived itself as facing from CPAA. She was invited to speak
on behalf of NZICA, and did so as a senior executive. She was speaking to an
audience who were either members of that organisation, members of the relevant
competitor, or a potential member of either of thelhZ | C A égeing status, and

its merger with ICA, were mattes of importantmutual interest shared by the
speaker and her audiences.

[176] However, did the nature and extent of her defamastayemerd take her
outside the protection that qualifipdivilege would otherwise afford? Ihange the
Court of Appeal made the following observations about the misuse of an occasion of

privilege

1 If the privilege is not responsibly used, its purpose is abused and
improper advantage is taken of the occasion.

1 A publisher who is reckless or indiffereitthe truth of what is published

cannot assert a genuine belief that it was true.

1 While carelessness will not of itself tmufficient to negatequalified
privilege its existence may well support an assertion by the plaintiff of a
lack of belief or recldssness. In this way the concept of reasonable or
responsible conduct on the part of a defendant in the particular
circumstances becomes a legitimedasideation.

1 Recklessness as to truth has traditionally been treated as equivalent to
knowledge of fadity.

1 Indifference to truth is not the same thing conceptually as failing to take
reasonable care with the truth, but in practical terms they tend to shade

into each other. It is useful, when considering whether an occasion of



qualified privilege has ke misused, to ask whether the defendant has

exercised the degree of responsibility which the occasion reqdired.

[177] Mr Galbraith submitted that M@at t er sonos conduct wa ¢
NZI CAOGs del i berate pol i cy CPRAA. HKeocitgdet e a
MsBrownri ggbs assessment as MgPgaatntiesresro n @ &
presentations were inappropriate and MatBrownriggwas surprised that she used
theopportunityto denigrateN Z | C éppasition.

[178] Mr Galbrathal so submitted subeeguentratonald éof e nd an
statements complained obuld be relevant to the attituddtributed to hemt the

time theaddressewere made In crossexamination Ms Patterson accepted that she

was trained as a lawyer, and had not undertaken accountidgsstu Shehad

depended on relatively higlvel briefings from others at NZICA, whom she did not

identify in her evidence as the basis foher criticisms of CPAA. She was
disinclined to withdraw criticisms despite having to acknowledgeclioss

examinaion that she had no firdtand or reliably accurate information to support

them. On her belief that CPAA had offered iPads as an incentive to students, she
was prepared to reject Mre n keavideacéas not being truthful withousffering

any foundationdr doing so.

[179] In consideing whether MdPatterson abused an occasion of qualified
privilege or otherwise took improper advantage of it, igppropriateo stand back

and reflect on the broader <circumstances
members and potential members at the time. | have accepted that she was genuine in
the opinions offered in hexddressethat are complained of. | find thaZNCA was

genuine in perceiving CPAA as a major threat, and the then proposed merger with
ICAA representednimportantpart of the strategy in meeting that threat. It follows

that there was a close connectlmtweerthe topics that made the occasionssook

qualified privilege, and the topics on which defamatstatemerg were made.

[180] On the other hand,accept that M$&atterson was inappropriately aggressive

in criticising CPAA, where elements of those criticisms were false. | am also

5 Lange v Atkinsorabove rb4, at [42) [46].



satisfied thatlse tooksubstantiallyless care in ascertaining the state of the facts than

should have occurred if NZIC#as to retairthe protection of qualifiegrivilege for

specific criticisms of its competitor in the course of promoting its owieress.

Without nmore justification in terms of the advice she relied on to criticise CPAA, the

level of carelessness verges on recklessnes? M t er sondés deni grat.i
the criticisms she made and the overall tone contrasts starkly with the measured
acknowledgments of the expert whosassessmenNZICA has relied on in the
proceedings Professor Lont accepted that CPAA was a-nedpectegrofessional

body in both NewZealandandAustralig and internationally®

[181] A rejoinder to this is that CPAA &s represented at the conferences and |
inferfromMsPatter sonés opening comments that ¢
the more aggressive of her commentse wrong such as that CPAA could not join

GAA becausdts educational standardaid not match hose requiredor that the

CPAA designation could be obtained simply by doing a few modules, thanighte

well have thought that she would lbhallengel on the point by the speaker for
CPAA. | have indicated that | think understandble that MrJonesdid not join

issue inChristchurch but MsPatterson was not to know that when she spoke first.
Although the prospect of being corrected does not exonerate her for careless false
statemers, it is relevant to the issue whethershe is to be treated aaving taken
improper advantage of theccasionto an extent that disqualifies NZICA from

claimingqualified privilege

[182] Disqualifying NZICA from claimingqualified privilege is another finely
balanced issue. In the end, | would find thia¢ defamatory eiments of her
criticisms did take improper advantage of tleecasion It follows that qualified

privilegewould notbe availableto NZICA as a defence.

The Fair Trading Act claim

[183] CPAA claimed thatindividually or cumulatively, the publication of the flyer
in or about May 2011, the advertisement which appeared in October 2012, and the
May 2013 comment from NZI CAGs then chief

% See[149] above.



NBR constituted misleading and detiep conduct in tradd’ CPAA has pleaded
breach of both s8 and 11 of the FTA. Section 9 prohibits misleading and deceptive
conduct generally, in the following terms:

No person shall, in trade, engage in conduct that is misleading or deceptive
or is likely to mislead or deceive.

[184] Section 11 addresses misleading conduct in relation to services and is in the

following terms:

No person shall, in trade, engage in condtet is liable to mislead the
public as to the nature, characteristics, suitability for a purpose, or quantity
of services.

[185] In its 2014 decision iodfrey Hirst NewZealand Ltd v Cavalier Bremworth

Ltd, the Court of Appeal reviewed the level of discerntregtributed to the audience

for any promotional claims that are alleged to be misleading or likely to deeive.

The level of discernment to be attributed to the typical member of the audience was
relevantin the case of a competing carpet manufacturemglaining that the

def endant 6s dadsedisemast of thenvgarranties itiwowd provide

were misleadindecauseahey were qualified by limitations that were allegedly not
sufficiently brought to the attention of readers of the advertisingnsla The
headline representation was fAsuperb warr
limits or qualifications on the scope of such warranties were in much smaller print

and appeared elsewhere.

[186] The Court observetf

[43] We see no real divergencethe way all these cases have answered

the question fiwho is the consumer ?0. Al
encompass most of the public, where the representation is made to the public

at large, or most of the consumers in any class specifically tdrgdiany

of the cases refer, almost interchangeabl
ireasonabl ed member (s) of the public or
consequence of the High Court of AustraliaGampomarperceiving the
need Ato isoé¢miten by semeecearittati ve membe
That representative member, which the CourCeampomardescribed as
ithis hypothetical i ndividual o, i's none

> The flyer isdescribe at[11]i [18], the advertisement §t9]i [23] and the NBR comment §84]
and[35] above.

% Godfrey Hirst NZ Ltd v Cavalier Bremworth Li2014] NZCA 418, [2014] 3 NZLR 611.

% Footnotes omitted.



reasonable member of the class. In a similar endeavour §igpias he

explained inMarcol, used the expression faverage
capture the synthesis necessary to refl e
observed i n [ 26] , we t hink Ti pping J [

synonymous with typical, not iits mathematical sense. The same, we
think, applies to the other cases. Because of the potential for confusion,
faverageodo is a term best avoided.

[187] In summarising the approach, the Court rejected theicapiph of the

statutory criteria in ® and (in thecase of goods) 3 of the FTA to an
individualo . The Court concluded that At IS
sections to the actual consumer® Then the
outliers included those who are quiteusnoally stupid, perhaps the gullible, and

those whose reactions are extreme or fanéfful.

[188] CPAA also invited me to apply five principles listed by the Court of Appeal

in Godfrey Hirst as appropriatewhen assessing whether advertisementis

misleading or dceptive®®> However, those principles were distilled in the particular
situation where a Wasaguablyinsoffcientlydipitedebyent at i
later, less prominent, qualifying information. Principles such as the need to assess

the overallimpression of a dominant message, and rejecting an analysis of the
separate effect of each representatézrappropriatevhere inconsistencidsetween

a broad claim and qualifications to it are in issue. That is not a relevant feature here.

| considerit appropriateo discern the attributes of tla@propriateaudience, and to

form my own view as to whether the realén the relevant audiencgould be

misled.

[189] CPAA alleged the content of the flyer was misleadiegausat would be

understood to meahat

1 NZICA members eargignificanty more than CPAA members

T CPAAGS reqgui rements for its qualif
NZI CAdbs reqgui rements t o acquire It
accountant

0 Godfrey Hirstat [49].
o AL[47].
62 At[59].



T CPAAGs training and meetet theiriacademiaf t er

study were inferior;and

1 CPAA does not have alliances and mutual recognition arrangements with

other accounting bodies throughout the world.

[190] Mr McDougall accepted responsibility for the content of the flyer. His
perception at the rie it was produced was that NZICA members saw a need to
promote their chartered accountancy designation more assertively to counteract what
was seen as aggressive campaignindCBAA. A further purpose wa® address
apparent confusion in the tertiary edtion sector as to whatas involved inthe

t wo organisationsd® accounting designati ol

[191] Although the flyer was withdrawn as soon as NZICA was challenged on the
accuracy of the comparisonabout average salaries, Mgray was correct in
submitting that CPA had not proved that the projected averagkaryfor CPAA
members of $100,000 per annum was wrong, or by how much. However, the salary
comparison remained misleadirmgcauseit impliedly reflected a comparison of
salaries that had been measured on thees basis for members of both
organisations. | am satisfied that misrepresentation arose, notwithstanding that the
acknowledgement of Hudson Recruitment as the source of the average salary was
cited only in respect of the CPAA figure.

[192] As to the comparen o f me mber number s, CPAAOGsS
NZICA number of 32,000 included all NZICA members, irrespective of whether

they were working in Newealand or overseas. It was suggested that a material
number of NewZealand NZICA members are workingteide NewZealandat any

given time Ar guabl vy, they di Zeabandumémbgr sac
working out of the countrylf CPAA members were assessed on the same basis, then

its worldwide membership, which was pat 133,000at the time,would swamp

NZI CAds.

[193] MrGr ay argued that i n c lhip of ithose wdrkmg NZ 1 CA

outside NewZealand did not make the comparison materially misleading. He



argued that even assuming between 10 anae2fent of NZICA members were not
working in NewZealand at any given time, the comparison was still validhe

focusin respect ofCPAA was the extent of its membership in this country.

[194] CPAA oomplained that the comparison diffice locations was also
mi sl eading when NZI CAO sfficeseamdelbOesappoet staffo i t s
was misleadingly compar edZeamandt ArguabRARd s st

reality ought to have been a comparison with 19 offices internationally.

[195] I n terms of dt heermemd ed,s tobeaweehfour st co
yearsd study for NZICA and three for CPA
2011, NZICA must have had plans to reduceetpuireanents for academic study
accommodate a three year coumseking it comparable with CPAA. As to the

second differenceCPAA complainedof the adversecomparisonon the need for
faceto-face traininginposgyr aduate study for NZI CA, wh
characterise as olniliye Atomai ni ngo. |t may be t|
mentoring or facdo-face trainingavailable under the CPAArequirenents were

optional, and the amount of fateface training may have been less. There may be

scope for NZICA to argue that the substance of the point of difference was not
materially misleadinghecausehere was a greatextent of, or greater emphasis on,

faceto-face training in the NZICA programme.

[196] The next point of di fference focused
reciprocity through GAA, linked to the claim that its chartered accountancy
qualification is recognisd internationally whereas CPAA was not part of an

international accounting alliance, andgtglificationw a Ausfialian-b a s e d 0 .

[197] The first of these points was objected to on the basis that CPAA does enjoy
mutual recognitionarrangemerst with a range ofa ¢ ¢ o u ndrganisatiesd
including IFAC, and the Confederation of Asian and Pacific Accountants (CAPA).
NZI CAGs r ej oi nadangemearstsio nothhave thé darnesseandingtas

derives from membership of the GAA.



[198] CPAAGs gener al counsel i n Australia |
deceptive content of the flyer by letter datebl&y 2011. That complaint raised the
misleading impression as to salary differential, the impression that CPAA only had a

total membersp of 750 whereas ivasa global organisation with 133,000 members

worl dwi de, that the CPAA designation cou
academic study and dme training after graduation, and that CPAA had mutual

recognition agreements witther accounting bodies in numerous countries.

[199] That protest was responded Mag20bly NzZI C
It appears from the content of that letter that the prompt challenge in respect of the
salary comparisonwas to be addressed in amended form of flyer. In other

respects, NZICA disputed that the remaining aspects complained about were
misleading.

[200] On their own, many of these points of difference are not materially
misleading. For instance, because the comparison had a focus orZzékgand, | do

not find the contrast in membership numbers misleading, nor is the contrast in office
locations and the size of Nexealand domiciled staffHowever, | accept that they
contribute to a pattern of adverse comparisons that portrayed CPAA in a

misleadingly inferior light.

[201] CPAA submitted that the misleading pointscoimparisorwere made more
seriousbecausahe chart otomparisos was headed fAThe factsbo
to suggest to readers that tkemparisos reflected matters of fact thatere

accurately stated, and could therefore be accepted at face value. While that reaction
may be appropriate for a component of the audience of interested tertiary students,

am not satisfied that the cl|l ai moveral be ci
layout of the flyer would lead to such an audience accepting the content uncritically.

| considerthe preponderance of that readership would appreciate that it reflected the
versionofthese al | ed facts cast favoui Staderdtsy f r on
taking an active interest in the competing attributes would be unlikely to make a
deci sion if they were considering joini

claims.



[202] Turning to the advertisements that appeared in October 2012, | am satisfied
that this was an intentional attack on CPAA, the timing of which was to coincide
with CPAA obtaining the status necessary to authorise practitioners to undertake

tasks such as certain audits.

[203] | am not persuaded that the heading was misleading or likely to deceive.
Readers of the NBR and the business section diéveZealand Heraldvould, by

and large, treat it as a form of puffery. | anticipate that reactions would range from
accepting it as a legitimate competitive claim for NZICA to make in responding to
competition from CPAA, through to a rejection of it as unethical and attagte

departure from appropriate standardsfor a professionalorganisation. The
preponderance okactionswould likely include that it was an expensive attempt by

the incumbent to blunt the intrusion by a newcomkerlam not satisfied that any

material part of those reading the advertisement waddept from NZICA that a
competitorés designation necessarily mea

Asecond best practiceo.

[204] On the other hand, do not accept MMc Dougal | 6s opinion
only five percent of readers went on to read statemerd appearing below the

heading. With respect to MMc Dougal | 6s many yearsod expe
that opinion is inconsistent with the extent of effort applied in drafting and re

drafting the wordig in the remainder of the advertisemelt.assessing whether the
advertisement was likely to mislead or deceive readers, | adopt the approach that a
meaningful portion of those who saw the advertisement would havesbh#genty

attracted by the largaold heading to also read the text appearing below it.

[205] Two statementsn that text claimed exclusivity for members of NZICA.

First, that only they had been exposed to the highest level of industry training and
development, and secondly, that only NZI@e mber s woul d be empl
CFOs and CEOsoO.

[206] Both claims amount to puffery, and are to be asseasedrdingly The
exaggeration in any c¢laim that Aonlyo N2Z
claimed forthem means that they would not be deéterally. The first claim



involves a subjective judgment on undefined terms as to what comprises the
Ahi ghest | evel of industry training and
undefined and subjective criterés to who constitute the fitop CFOs and CEQs.

The claim leftunstated the range of roles for whistach employersvould restrict

recruits toonly those qualified as chartered accountants.

[207] Assessing the advertisement in the context of the likely readership of the
publications in whib it appeared, | am not satisfied that the content complained of
made it misleading or deceptive.

[208] Turning finally to the statementattributed to MmNorgate in the May 2013
NBR article, CPAA pleaded that it gave the misleading impression that its
designab n was I nf er ibecauseCRAA HAd lesS Aryarous entry

requirements.

[209] The article wnagglingln @ a daecdc o i ISt ant s batt |l
rel evanced0. progosednargetbetwesrnsNZICA anth KEAAand it

wasin thatcontextthatthe conmens from Mr Norgatewerereported. Thevidence

did establishthat the standards for the qualifications issued by the parties were
different The contenti ous i ssue was whether N Z

qualifications were inferior.

[210] It follows that, in literal terms, MNorgate was correct to say that CPAA did

not have the same entry standards as NZICA. The question is whether his reported
comment would reasonably be interpreted
inferior to, as wdl as beingdifferentfrom, NZ | CAd s . I am not s at
misleading impression did arise from a reading ofN\M\or gat e6s comment
context in which it was reported. A t he
protect the standing of the @hr t er e d accountantsod6 qualif
acknowledged that competition had been coming for a long time, and that the market
seemed to take the chartered accountant designation for granted. Although some
readers might infer that his concern wast titie competitiorhad lower standards,

the contek alsosuggests a concern that qualifications hawiffgrent standardsor

different componentsiight not berecognisd as such by fithe mar ke



[211] | am not satisfied that there was a material risk of thesements misleading
readers of the NBR.

[212] CPAA also pleaded h a't the misleading and dece
conduct ought to have been assessed cumulatively in relation to the flyer, the
advertisement and the artictendorgdihreyo wer

publications.

[213] The three instances span two years, occurring in May 2011, October 2012
and May 2013. They involvedifferentaudiences, with the first being addressed to
students who might qualify in accounting at Massey Univdysity wylcamgpus
Although the plaintiff alleged that the flyer may have been used on additional
occasions, | am not satisfied there was any more than publication of it on the single

occasion.

[214] The readership of th@ctober 2012dvertisements would be thoseawvere
exposed to the NBR and the business pages olNéveZealand Herald Clearly,

that is the widest audience, but | am not satisfied that it would overlap to any
significantdegree witlthe much smaller audienegposed to the May 201lyer. It

is safe to assume that there is a substantial measure of continuity in the readership of
the NBR between the advertisement in 2012 and the report dildir gat e 6 s
comments in May 2013. With that exceptidram not satisfied that there is any
sufficient overlg in the audiences for CPAA to lemtitled to have the impact of
allegedly misleading or deceptive conduct reflected in them assessed cumulatively.
Any cumulative impact would also be diminishedthg relatively wide spread of

the timing. The time lapss between the three occasioase too long to attribute
lingering effect that might be assessed cumulatively.

[215] There was n@videncefrom witnesses who claimed they had been misled by
the termsof the flyer or the dvertisement or the NBR articlddowever, that cannot
be decisive given theisubject matterand the nature of each of the audiences.
Certainly, on the approach to liability unde® spplied by theSupreme Courin

RedEagle Corporation Ltd v Elli§® proof that the claimant or others rgeactually

% Red Eagle Corporation Ltd v El[2010] NZSC 20, [2010] 2 NZLR 492.



misled or deceived is unnecessary. The inquiry is more simply whether the claimant
has poved a breach of $, and then, before being entitled to relief, whether the
claimant has established loss or damage that was caused by the conduct of the

defendant in breach of%

[216] For NZICA, MrGr ay rel i ed on t heandysisiaf the o f
scope of remedies under the FTATaylor Brothers Ltd v Taylors Group Ltdhich
reflected on the jurisprudence on the equivalent Australian provisiote time
Consistently with the requirement he proposed for a minimum threshold of
seriousness in the defamation causes of actionGrdy argued for the same
threshold as being required in cases und@rao the FTA, in reliance on the

following pasage froniTaylor Brothers®

Certainly the degree of impact or likely impact on consumers is important.
It goes both to whether there is a real likelihood that persons will be misled
or deceived and to whether the Court in its discretion should grant an
injunction (or other remedy) under the Acthe case has to be sufficiently
serious to warrant a remedyBut s9 and the remedy sections of the Act are
not limited to cases of identifiable economic loss. Members of the public
have a right not to be misladbout with whom they are dealing.

[217] That leads to aonsideation of the range of remedies provided for under the
FTA. Here there could be no possible utility in an injunction as provided for under
s41, nor isthere anycontractual commitmenbetweenthe parties, the content of
which had been influenced by misleading conduct on the part of the defendant so as

to justify remedial intervention in that contract.

[218] CPAA has sought damages in the sum of $50,000 in reliance on its pleading
that it has suffered,ras likely to suffer,pecuniary loss in the form of damage to
goodwill, reduced applications for membership and an increase in resignhtion

numbers.

[219] | am not persuaded that any threshold of seriousness relevantly applied in this
context. In other ccumstances, that may be a relevant consideration where, for

example, the Court is considering whether there was justification for an injunction or

¢ Taylor Brothers Ltd v Taylors Group L{1988] 2 NZLR 1 (CA).
5 Taylor Brothers Ltd v Taylors Grouptd, above r64, at 40 (emphasis added identifying the
passage NZICA particularly relied on).
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other forms of relief provided for under the FTA. In the present context, the
imposition of the ordinary ars for a claimant to make out quantifiable loss is

sufficient

[220] However,CPAA hasnot beenable to adducevidenceof loss. Applying the
same analysis relied on fory finding of absence of loss in the defamation cause of
action, | am not satisfied thahy quantifiable loss was suffered by CPAA assalte

of any of the publications to the extent that they wersleadingor likely to
deceive

[221] There is no provision under the FTA for a declaration aocbrdinglyno

relief isappropriateon thiscause baction

Summary

[222] | have found CPAA has made out elements of actionable defamation among
the criticisms in M a t t eaddressedi the May 2013 conferences. However, as

a corporate plaintiff, CPAA is required to make out pecuniary loss and | am not
satisfied that it can do so. It &cordinglynot entitled to the declaration it seeks
under 224 of the Act. Without it being necessary to my reasoning for the outcome, |
endorse the proposition that the law ought to adopt the requirement insisited on
England for a plaintiff to make out a threshold of seriousness for actionable
defamation.

[223] In the event that | am wrong on the absence of pecuniary loss, not all of the
defamatory comments would be defensiblérath. Nor do | consider that the sting

of the defamationas to CPAA having inferior educational standards could be
defended akonest opinion Further,| have found (by a narrow margin) tidZICA

would notbeentitled to invoke qualified privilege.

[224] | have found thasomeaspects of the May 2011 flyer were misleading in
terms of s® and 11 of the FTA. However, claims that the advertisement and
MrNorgateds comments quoted in the NBR
FTA cannot be made out.oDbtain any relieinde the FTA CPAA had to make out
damagdollowing from the misleading conduct and it has failed to do so.

W €



Costs

[225] The proceedings appear not to have been categorised for costs purposes. |
am unaware of possible cost consequences of anfripkattemptsto settle the
proceedings. If issues as to costs cannot be resolved, | invite the parties to file

memoranda:

(&  within 28 days of this judgment on behalf of the NZICA; and

(b) 14 days after service of that memorandum on behalf of CPAA.

[226] | identify with the viav expressed by MBrownrigg as a subpoenawdtness

who is a member of both parties that it is a matter of real regret that the dispute
bet ween them could not be resolved short
complaints were understandable, ang provisional view is that the scope for
criticism of the standard of NZl CAds <co

guantum of costs awarded in favour of NZICA.

Dobson J

Solicitors:
Chen Palmer, Wellington for plaintiff
Izard Weston, Wellingpn for defendant



Appendix A

Comparing New Zealand Wnstitute of Chartered Accountants (NZICA) SR
and Certified Practicing Accountants Australia (GPAA) :

The Facls

NZICA (PAA
Avetage Annual Salary of Member | $140,000 (Chartered Accountantfullmenber 100,000
Humber of New Zealand Members | 32,000 T00-750°
Office Locations in NZ * 20 Branch offces atross he country - from Northlandto |« 1 offce i Aucklznd
tsrgﬁ?ri;nd local netwarking and profesionel development | 3 i

+ 150 support staf

Qualifications Offered 3 Desigriations to choose from: 1 Designation

' Changredhccountant(CA} + Cartfid Practising Accountart {CPA)
o Associate Chartered Accountant (ACA)

* Accounting Technician (AT)

Points of Difference + Requires 4years of academic study + Reqires 3 years of acedemic study
* Face to face tring and mentor pogramme ONEJOU | 0 (e taing once o radite
qaduate _ o
v CAqualfication s recogpied inemationaly * Austalenbsed quelfcain

 [ntemational reciprocty trough Global Accounting Allnce | » Not part ofan intemational accourting
~the network that allows you o work oversess i ourtries|  allince
i the UK with ease

* Craduates with NZICA quelficetions ar prefered by
New Zealan employers icluding he "Big” 4 accountng fims

o Establiched in New Zealend forover 100 years

S0 WHAT ARE YOU WAITIG FOR?

To Kick-stetyour carer jin NICA o ¢ Stucent Aflae St 0ot s
Yowcansignupa WWUINZica.cam/ Myhigher fvsfe e OMaticnenes

v Newto New Zealand
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